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Presidential Documents

Title 3—

The President

[FR Doc. 06—-4341
Filed 5-5-06; 8:45 am]
Billing code 3195-01-P

Proclamation 8012 of May 3, 2006

National Day of Prayer, 2006

By the President of the United States of America

A Proclamation

Throughout our Nation’s history, our citizens have prayed and come together
before God to offer Him gratitude, reflect on His will, seek His aid, and
respond to His grace. On this National Day of Prayer, we thank God for
His many blessings and His care of our country.

God has greatly blessed the American people, and in 1789, George Wash-
ington proclaimed: “It is the duty of all nations to acknowledge the Provi-
dence of Almighty God, to obey His will, to be grateful for His benefits,
and to humbly implore His protection and favor.” Americans remain a
prayerful and thankful people. We pray for the safety of our troops as
they carry out dangerous missions with courage and compassion, and we
remember the strength and sacrifice of their families. We pray for the good
people of the Gulf Coast region as they work to rebuild their communities
after the devastating hurricanes of 2005, and we thank God for the volunteers
who have opened their hearts to help their neighbors in a time of need.
We pray for the protection of innocent lives and for the expansion of
peace and liberty throughout the world.

Through prayer, our faith is strengthened, our hearts are humbled, and
our lives are transformed. May our Nation always have the humility to
trust in the goodness of God’s plans.

The Congress, by Public Law 100-307, as amended, has called on our
Nation to reaffirm the role of prayer in our culture and to respect the
freedom of religion by recognizing each year a ‘“National Day of Prayer.”

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim May 4, 2006, as a National Day of Prayer.
I ask the citizens of our Nation to give thanks, each according to his or
her own faith, for the freedoms and blessings we have received and for
God’s continued guidance and protection. I urge all Americans to join in
observing this day with appropriate programs, ceremonies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
May, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 271

General Information and Definitions
CFR Correction

In Title 7 of the Code of Federal
Regulations, parts 210 to 299, revised as
of January 1, 2006, on page 555, in
§271.2, after the definition of “Small
project area’” remove paragraph (2).

[FR Doc. 06-55517 Filed 5-5—06; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

Foreign Quarantine Notices
CFR Correction

In Title 7 of the Code of Federal
Regulations, parts 300 to 399, revised as
of January 1, 2006, make the following
corrections:

1. On page 378, in § 319.56-2d,
paragraph (c), and on page 384, in
§ 319.56-21, paragraph (b)(2)(ii), remove
the title “Deputy Administrator of the
Plant Protection and Quarantine
Programs” and add in its place
“Administrator”’; and

2. On page 385, in §319.56—2m,
remove the table in paragraph (b).

[FR Doc. 06-55516 Filed 5—5—06; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 417

[Docket No. 05—016N; FDMS Docket No.
FSIS—-2005-0035]

The Use of Ingredients of Potential
Public Health Concern

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Compliance with the HACCP
system regulations and request for
comment.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is publishing
this document to inform establishments
that prepare meat and poultry products
of the need to ensure that they maintain
proper control over the use of
ingredients, especially those that
present a potential public health
concern, and over the ingredient
labeling of their products.
Establishments should ensure that their
systems provide such control as part of
their next reassessment of their HACCP
systems. FSIS invites comments on the
matters presented in this document.

DATES: The Agency must receive
comments by July 7, 2006.

ADDRESSES: FSIS invites interested
persons to submit comments on this
document. Comments may be submitted
by any of the following methods:

Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments.
FSIS prefers to receive comments
through the Federal eRulemaking Portal.
Go to http://www.regulations.gov and,
in the “Search for Open Regulations”
box, select “Food Safety and Inspection
Service” from the agency drop-down
menu, and then click on “Submit.” In
the Docket ID column, select the Docket
Number, FSIS-2005-0035, to submit or
view public comments and to view
supporting and related materials
available electronically. After the close
of the comment period, the docket can
be viewed using the “Advanced Search”
function in Regulations.gov.

Mail, including floppy disks or CD—
ROM’s, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety

and Inspection Service, 300 12th Street,
SW., Room 102 Cotton Annex,
Washington, DC 20250.

Electronic mail:
fsis.regulationscomments@fsis.usda.gov.
All submissions received must include
the Agency name and docket number
05—016N and FDMS Docket Number
FSIS-2005-0035.

All comments submitted in response
to this document, as well as research
and background information used by
FSIS in developing this document, will
be posted to the regulations.gov Web
site and on the Agency’s Web site at
http://www.fsis.usda.gov/
regulations_& _policies/
2006_Notices_Index/index.asp. The
background information and comments
also will be available for public
inspection in the FSIS Docket Room at
the address listed above between 8:30
a.m. and 4:30 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Robert C. Post, Ph.D., Director, Labeling
and Consumer Protection Staff, Office of
Policy, Program, and Employee
Development, Food Safety and
Inspection Service, 1400 Independence
Ave., SW., Room 602 Annex,
Washington, DC 20250-3700; (202) 205—
0279.

SUPPLEMENTARY INFORMATION:

Background

FSIS administers a regulatory program
under the Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) and
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.) to protect the
health and welfare of consumers by
preventing the processing and
distribution of meat and poultry
products that are unwholesome,
adulterated, or misbranded, or
otherwise unfit for human food.

Under the Federal Meat Inspection
Act (FMIA) and the Poultry Products
Inspection Act (PPIA), all ingredients
used to formulate a meat, poultry, or egg
product must be declared in the
ingredients statement on product
labeling. A product is misbranded under
the FMIA, PPIA, or EPIA when it
contains ingredients that are permitted
but are not declared on product
labeling.

In addition to avoiding misbranding,
the Pathogen Reduction and Hazard
Analysis and Critical Control Point
(HACCP) regulations (61 FR 38806, July
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25, 1996) require that federally
inspected establishments take
preventive and corrective measures at
each stage of the food production
process where food safety hazards are
reasonably likely to occur. The
preventative actions may be part of an
establishments HACCP plan or a
prerequisite plan. A failure to
adequately ensure that ingredients that
have the potential to cause food to be
unsafe for human consumption
(including adverse reactions to food
ingredients) are properly used in meat
and poultry products through one or
more of these programs will result in
adulterated products. Allergenicity and
the Food Allergen and Consumer
Protection Act of 2004.

There are many foods and food
ingredients to which some individuals
may have some degree of intolerance or
possible allergic reaction. Thus, a lack
of control over the use of these
ingredients in the production process or
incomplete labeling may result in food
that is unsafe for consumption by some
individuals. On January 1, 2006, the
Food Allergen Labeling and Consumer
Protection Act (FALCPA) of 2004,
became effective. This act amends the
Federal Food, Drug, and Cosmetic Act to
require that the label of an FDA
regulated food that contains an
ingredient that is or contains protein
from a “major food allergen” declare the
presence of the allergen in the manner
described by the law. Congress passed
this Act to make it easier for food
allergic consumers and their caregivers
to identify and avoid foods that contain
major food allergens.

FALCPA identifies eight foods or food
groups as the major food allergens. They
are milk, eggs, fish (e.g., bass, flounder,
cod), Crustacean shellfish (e.g., crab,
lobster, shrimp), tree nuts (e.g.,
almonds, walnuts, pecans), peanuts,
wheat, and soybeans. These foods
account for roughly 90 percent of all
food allergies.

Foods in these main categories affect
people in two main ways ! 2. Food
allergies are immunologically mediated
reactions to foods or food constituents.
These reactions are caused by
proteinaceous foods acting as an antigen
to the human immune system. These
reactions can be severe.

Food intolerances are non-
immunologically mediated reactions.

1Taylor, S.L., 1987. Allergic and sensitivity
reactions to food components. In: Hathcock, J.N.
(ed.): Nutritional Toxicology, Vol. II. New York:
Academic Press, pp. 173-198.

2Lemke, P.J., and Taylor, S.L., 1994. Allergic
reactions and food intolerances. In: Kotsonis, F.N.,
Mackey, M., and Hjelle, J. (eds.): Nutritional
Toxicology. New York: Raven Press, pp. 117-137.

They are caused by a reaction to the
chemical composition of a food itself or
to an additive, such as a preservative
(e.g., sulfites) or a flavoring (e.g.,
lactose).

There are many foods or food
ingredients to which some individuals
may have some degree of intolerance or
possible allergenic response.3 The
manner that a person reacts to an
allergen is highly individualistic,
varying in degree, onset time, location
of reaction, and the amount of the food
needed to trigger the response. Because
of this concern and with the advent of
FALCPA, it is the view of FSIS that it
is important for processors to review
their processes to ensure that those
processes provide the basis for
confidence that the intended ingredients
will be used, that the proper package
will be used, and that all ingredients
will be correctly labeled on products,
especially those ingredients that contain
protein such as those identified by
FALCPA.

Evaluation of Controls for Allergens
Under HACCP Reassessment

Section 417.4(a)(3) states that every
establishment shall reassess the
adequacy of its HACCP plan at least
annually and whenever any changes
occur that could affect the hazard
analysis or alter the HACCP plan. The
Agency has determined that failure of
establishments to control the use and
declaration of the ingredients identified
by FALCPA represents information that
could alter the hazard analysis and,
ultimately, the HACCP plans of any
establishment that prepares meat and
poultry food products with ingredients
that are potential sources of food
sensitivities and thus of public health
concern.

Therefore, establishments that
produce multi-ingredient products
should consider, as part of their next
annual HACCP reassessment, their
control of ingredient use, particularly
the use of those identified by FALCPA,
and what further actions should be
taken to maintain proper control
through the production process.
Establishments that prepare meat and
poultry products that have already taken
into account in their HACCP plans the
need to control the use of ingredients
need not give special consideration to
such ingredients in their next annual
reassessment. Establishments in both
groups, however, may wish to use this
opportunity to review their processes to

3 National Institutes of Allergy and Infectious
Diseases, NIH, USHHS, 1999. Health Matters Fact
Sheet: Food Allergy and Intolerances, January.

ensure that they include mechanisms to
control the use of all ingredients.

If the reassessment results in a
determination by the establishment that
it needs to take additional steps to
ensure proper ingredient use,
particularly the use of those identified
in FALCPA, it must be addressed
through HACCP or a prerequisite
program. For example, a reassessment
may reveal that the establishment uses
ingredients identified by FALCPA. As
part of the reassessment, the
establishment may choose to verify that
it has controls in place to ensure, or that
it has other means (through the use of
a prerequisite program) of ensuring, that
the ingredients to be used in the product
to be produced, and only those
ingredients, are available at the time of
production; that the list of these
ingredients matches the ingredient list
on the label that is to be applied to the
product; and that records are produced
and maintained to verify that the proper
ingredients are used.

FSIS Actions To Enforce and Facilitate
Compliance With the Reassessment and
Labeling Requirements

The Agency will instruct inspection
program personnel to verify, as part of
their review of the establishment’s next
annual hazard analysis reassessment,
that meat and poultry establishments
have considered in the reassessment the
use of ingredients, particularly those
identified by FALCPA. Before
performing that verification, inspection
program personnel will ensure that all
establishments are aware that the
Agency has issued this document.

On an ongoing basis, FSIS inspection
personnel will verify that
establishments’ food safety systems are
designed to ensure that product that
bears the mark of inspection is in the
proper package and bears the proper
label, particularly when the product
includes ingredients that are capable of
causing adverse reactions in sensitive
individuals.

Paperwork Reduction Act

FSIS has reviewed the paperwork and
recordkeeping requirements in this
document in accordance with the
Paperwork Reduction Act and has
determined that the paperwork
requirements for the regulations that
require meat and poultry establishments
to reassess their HACCP Plans have
already been accounted for in the
Pathogen Reduction/HACCP Systems
information collection approved by the
Office of Management Budget (OMB).
The OMB approval number for the
Pathogen Reduction/HACCP Systems
information collection is 0583-0103.



Federal Register/Vol.

71, No. 88/Monday, May 8, 2006/Rules and Regulations

26679

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and, in particular,
minorities, women, and persons with
disabilities are aware of this notice,
FSIS will announce it online through
the FSIS Web page located at http://
www.fsis.usda.gov/regulations/
2006_Notices_Index/.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free
electronic mail subscription service
consisting of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals
who have requested to be included. The
update is available on the FSIS Web
page located at http://
www.fsis.usda.gov. Through the Listserv
and its Web page, FSIS is able to
provide information to a much broader,
more diverse audience.

In addition, FSIS offers an electronic
mail subscription service which
provides an automatic and customized
notification when popular pages are
updated, including Federal Register
publications and related documents.
This service is available at http://
www.fsis.usda.gov/news_and_events/
email_subscription/ and allows FSIS
customers to sign up for subscription
options across eight categories. Options
range from recalls to export information
to regulations, directives, and notices.

Customers can add or delete
subscriptions themselves and have the
option to protect their accounts with
passwords.

Done at Washington, DC on May 1, 2006.
Barbara J. Masters,

Administrator.
[FR Doc. E6-6743 Filed 5-5-06; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22624; Directorate
Identifier 2004—NM-81-AD; Amendment 39—
14586; AD 2006—10-02]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Boeing Model 747 airplanes. This AD
requires the following actions for the
drive mechanism of the horizontal
stabilizer: Repetitive detailed
inspections for discrepancies and loose
ball bearings; repetitive lubrication of
the ballnut and ballscrew; repetitive
measurements of the freeplay between
the ballnut and the ballscrew; and
corrective action if necessary. This AD
results from a report of extensive
corrosion of a ballscrew in the drive
mechanism of the horizontal stabilizer
on a similar airplane model. We are
issuing this AD to prevent an
undetected failure of the primary load
path for the ballscrew in the horizontal
stabilizer and subsequent wear and
failure of the secondary load path,
which could lead to loss of control of
the horizontal stabilizer and consequent
loss of control of the airplane.

DATES: This AD becomes effective June
12, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 12, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Kelly McGuckin, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Airplane
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056;
telephone (425) 917-6490; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all Boeing Model 747 airplanes.
That NPRM was published in the
Federal Register on October 7, 2005 (70
FR 58623). That NPRM proposed to
require the following actions for the
drive mechanism of the horizontal
stabilizer: Repetitive detailed
inspections for discrepancies and loose
ball bearings; repetitive lubrication of
the ballnut and ballscrew; repetitive
measurements of the freeplay between
the ballnut and the ballscrew; and
corrective action if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request Credit for Previously
Accomplished Inspections

Northwest Airlines (NWA) asks that,
in order to avoid accomplishing the
initial inspections at the time specified
in the NPRM, operators who have
already done the initial inspections per
the referenced service bulletin be
allowed to continue with the repetitive
inspections using established
maintenance intervals based on the
repetitive interval specified in Table 1
of the referenced service bulletin. NWA
states that Table 1 of the referenced
service bulletin, which provides the
compliance intervals, indicates that the
compliance time for the initial ballnut
to ballscrew freeplay check for airplanes
not in the low utilization maintenance
program specifies “15,000 flight hours
after the last check” and the repetitive
interval specifies “18,000 flight hours
recommended, but not more than 21,000
flight hours.” NWA has been
accomplishing the lubrication, detailed
visual inspections, and freeplay checks
at the intervals specified in Table 1 of
the service bulletin. NWA notes that
paragraph (e) of the NPRM applies to
operators that have been accomplishing
the inspections in the referenced service
bulletin, and asks that we ensure that
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the intent of paragraph (e) is maintained
in any forthcoming airworthiness
directive.

We agree with NWA that operators
who have already done the initial
inspections per the referenced service
bulletin are allowed to continue with
the repetitive inspections using
established maintenance intervals based
on the repetitive interval specified in
Table 1 of the referenced service
bulletin. Paragraph (e) of the NPRM
specifies that you are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have
already been done. We have added
credit for accomplishing the initial
inspections per the referenced service
bulletin to paragraph (g) of this AD.

Lufthansa German Airlines
(Lufthansa) has performed the initial
ballscrew-to-ballnut freeplay inspection
per the original issue of the referenced
service bulletin, and has scheduled the
next inspection within the 18,000 flight
hour interval specified therein.

We infer that Lufthansa is asking to be
allowed to continue accomplishing their
repetitive inspections at the interval of
18,000 flight hours, since they have
already done the initial inspection. As
stated above, we agree that operators
who have already done the initial
inspections per the referenced service
bulletin are allowed to continue with
the repetitive inspections using
established maintenance intervals based
on the repetitive interval specified in
Table 1 of the referenced service
bulletin. No change to the AD is
necessary in this regard.

Request To Extend Compliance Time
for Initial Inspection

Lufthansa suggests that, for airplanes
on which the initial and repetitive
inspections have been done, the
compliance time be changed to 18,000
flight hours for both the initial and
repetitive inspections, as specified in
the original issue of the referenced
service bulletin. Lufthansa states that
the proposed compliance time of 15,000
flight hours for the initial inspection, for
all airplanes except those with an FAA-
approved low utilization program, is not
technically justified and is a burden for
maintenance planning. Lufthansa adds
that, in its opinion, the compliance time
specified for the initial inspection is
only justified if the inspection has never
been done.

We do not agree to extend the
compliance time for the initial
inspection to 18,000 flight hours; initial
inspections accomplished per the
original issue of the referenced service
bulletin meet the intent of this AD. In

developing an appropriate compliance
time, we considered the safety
implications, the manufacturer’s
recommendation, and normal
maintenance schedules for timely
accomplishment of the initial
inspection. We have determined that the
compliance time, as proposed,
represents the maximum interval of
time allowable for the affected airplanes
to continue to safely operate before the
initial inspection is done. We have
made no change to the AD in this
regard.

Lufthansa also suggests that, for
airplanes with more than 15,000 total
flight hours, the compliance time for the
detailed inspection specified in
paragraph (f) of the NPRM be changed
to within 18 months from the issue date
of the referenced service bulletin.
Lufthansa adds that another option
would be to state that accomplishment
of the detailed inspection task specified
in the original issue of the referenced
service bulletin meets the initial
inspection requirements. The
commenter states that the proposed
compliance time is too short for
airplanes with more than 15,000 total
flight hours to perform the detailed
inspection.

We do not agree with Lufthansa. As
discussed previously, initial inspections
accomplished per the original issue of
the referenced service bulletin meet the
intent of this AD. As specified in
paragraph (f) of this AD, the compliance
time is relative to the effective date of
this AD.

Requests To Change Paragraph (h)

UPS, Lufthansa, and NWA ask that
paragraph (h) of the NPRM be changed
to clarify that the overhaul instructions
for the horizontal stabilizer actuator are
not contained in the referenced service
bulletin.

UPS reiterates the language in
paragraph (h) and contends that no
overhaul instructions are provided in
the referenced service bulletin. UPS
states that the service bulletin specifies
that if replacement is required, and a
new or overhauled unit is not installed,
then a detailed inspection and freeplay
check are required. UPS adds that when
a unit is overhauled per the component
maintenance manual (CMM), it provides
sufficient inspection requirements to
meet the intent of the AD. Therefore,
UPS recommends paragraph (h) be
changed as follows: “As of the effective
date of this AD, no person may install
on any airplane a horizontal stabilizer
trim actuator unless it is new or has
been overhauled in accordance with the
CMM; or has been inspected, lubricated,
and measured in accordance with

paragraph (f) of this AD.” UPS notes
that the referenced service bulletin does
not provide any direction over and
above the requirements of the CMM.

Lufthansa also reiterates the language
in paragraph (h) and states that the
referenced service bulletin does not
provide overhaul procedures. Lufthansa
adds that the Boeing Overhaul Manual
(OHM 27-41-31) does not provide
overhaul procedures either, but contains
Inspection/Check and Repair sections.
The overhaul limits are contained in
OHM 27-40-05 (Lear Siegler) and CMM
27—-31-01 (Beaver). Lufthansa states that
it is inappropriate for the NPRM to refer
to an overhaul procedure in a document
which was not intended to include it.
Lufthansa recommends that paragraph
(h) be changed to specify “the
appropriate component manufacturer’s
overhaul procedures” instead of the
referenced service bulletin.

NWA states that it does not overhaul
any components in accordance with
service bulletins. NWA recommends
that the statement “or has been
overhauled in accordance with Boeing
Alert Service Bulletin 747-27A2396,
Revision 1” be changed to “or has been
overhauled in accordance with Boeing
Alert Service Bulletin 747-27A2396,
Revision 1 or subsequent.”

We partially agree with UPS,
Lufthansa, and NWA. We agree to
change paragraph (h) of this AD as
follows: ““As of the effective date of this
AD, no person may install on any
airplane a horizontal stabilizer trim
actuator unless it is new or overhauled
in accordance with Boeing Alert Service
Bulletin 747-27A2396, Revision 1,
dated August 4, 2005 (which refers to
the applicable overhaul manual); or has
been inspected, lubricated, and
measured in accordance with paragraph
(f) of this AD.” We find that there are
no overhaul procedures in the
referenced service bulletin; therefore,
we have removed that reference
accordingly.

Request To Change Relevant Service
Information Section

Boeing and Lufthansa ask that we
clarify the ‘“Relevant Service
Information” section of the NPRM.

Boeing asks that the first sentence in
the last paragraph of that section be
changed to read, “For airplanes on
which an FAA-approved low utilization
maintenance program is in effect.” That
sentence, as written in the NPRM,
specifies “For all airplanes except those
on which an FAA-approved low
utilization maintenance program is in
effect.” Boeing suggests that the words
“all” and “‘except those” which were
included in that sentence, be deleted.
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Boeing states that this paragraph
addresses compliance requirements for
“low utilization” airplanes, but as
written in the NPRM includes the words
for normal utilization airplanes.

Lufthansa also suggests that there is a
typographical error within that section.
Lufthansa states that the fourth and fifth
paragraphs start with the same sentence,
and asks if the first sentence in the fifth
paragraph should read “For airplanes
with an FAA-approved low
maintenance program.”’

We agree with Boeing and Lufthansa
that clarifying the first sentence in the
last paragraph of the “Relevant Service
Information” section would be helpful,
because the first sentence in the last
paragraph, which describes “low
utilization” airplanes, is incorrect. That
sentence should specify “For airplanes
on which an FAA-approved low
utilization maintenance program is in
effect:” However, since the “Relevant
Service Information” section of the
NPRM does not reappear in the final
rule, no change to the AD is necessary
in this regard.

Lufthansa also asks that the
compliance time specified in the
“Relevant Service Information” section,
the 18 months after the original issue
date of the service bulletin,” specify
which revision of the service bulletin.

We do not agree with Lufthansa. The
first sentence under the “Relevant
Service Information” section specifies
that we have reviewed Boeing Alert
Service Bulletin 747-27A2396, Revision
1, dated August 4, 2005. The second
sentence defines the compliance times
in that service bulletin. That section is
not restated in this AD and no change
to the AD is necessary in this regard.

Request for Clarification of Lubrication
Action

Lufthansa suggests that we clarify that
the lubrication action specified in the
NPRM is not related to oil servicing of
the stabilizer actuator drive gearbox.

We disagree that clarification is
necessary. The NPRM and referenced
service bulletin contain clear and
specific instructions for the lubrication
of the horizontal stabilizer ballscrew

ESTIMATED COSTS

and ballnut. No change to the AD is
necessary in this regard.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. These changes will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

This AD affects about 1,082 Model
747 series airplanes worldwide. The
following table provides the estimated
costs for U.S. operators to comply with
this AD, per cycle.

Number of
- : Average labor Cost per s
Repetitive actions Work hours rate per hour Parts airplane U.S;irrglgﬁéired Fleet cost
Detailed inspection .........cccoeveeveeiniiriieenenn. 1 $65 | None ........... $65 236 $15,340
Lubrication ..o 1 65 | None ........... 65 236 15,340
Freeplay measurement .............ccccoceeeeene 3 65 | None ........... 195 236 46,020

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. For the reasons
discussed above, I certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-10-02 Boeing: Amendment 39-14586;
Docket No. FAA-2005-22624;
Directorate Identifier 2004-NM—-81-AD.

Effective Date

(a) This AD becomes effective June 12,
2006.

Affected ADs
(b) None.
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Applicability

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300, 747—
400, 747—400D, 747—-400F, 747SR, and 747SP
series airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from a report of
extensive corrosion of a ballscrew in the
drive mechanism of the horizontal stabilizer
on a similar airplane model. We are issuing
this AD to prevent an undetected failure of
the primary load path for the ballscrew in the
horizontal stabilizer and subsequent wear
and failure of the secondary load path, which
could lead to loss of control of the horizontal
stabilizer and consequent loss of control of
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Detailed Inspection/Lubrication/
Freeplay Measurement and Corrective
Action

(f) Do all the applicable actions, including
any applicable corrective action, specified in
Work Packages 1, 2, and 3 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747—27A2396, Revision 1,
dated August 4, 2005. Do the actions at the
applicable compliance time specified in
Table 1 of paragraph 1.E. “Compliance” of
the service bulletin; except, where the service
bulletin specifies a compliance time relative
to the original issue date of the service
bulletin, this AD requires compliance relative
to the effective date of this AD. Where the
service bulletin specifies a compliance time
relative to the delivery date of the airplane,
this AD requires compliance relative to the
date of issuance of the original standard
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness. Do any applicable corrective
action before further flight. Repeat the
actions at the applicable repeat interval
specified in Table 1 of paragraph 1.E
“Compliance” of the service bulletin.

Note 1: Boeing Alert Service Bulletin 747—
27A2396, Revision 1, dated August 4, 2005,
refers to the airplane maintenance manuals
(AMMs) in Table 1 of this AD as additional
sources of service information for
accomplishing the detailed visual
inspections, lubrications, freeplay
measurements, and corrective actions.

TABLE 1.—ADDITIONAL SOURCES OF
SERVICE INFORMATION

Boeing AMM Subject
747-100/200/300 AMM ................ 12-21-19
747-100/200/300 AMM .. 27-41-06
747-400 AMM ............ 12-21-19
747-400 AMM ... 27-41-06

Previously Accomplished Actions

(g) Initial inspections accomplished before
the effective date of this AD in accordance

with Boeing Alert Service Bulletin 747—
27A2396, dated September 4, 2003, are
considered acceptable for compliance with
the corresponding action specified in this
AD. For airplanes on which the drive
mechanism of the horizontal stabilizer was
replaced before the effective date of this AD
with a drive mechanism that was not new or
overhauled, and the detailed and freeplay
inspections were not accomplished in
accordance with Boeing Alert Service
Bulletin 747-27A2396, dated September 4,
2003: Within 4,000 flight hours or 24 months
after the effective date of this AD, whichever
is first, accomplish the inspections, and
perform any applicable corrective action
before further flight, in accordance with
Work Package 3 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-27A2396, Revision 1, dated August 4,
2005.

Parts Installation

(h) As of the effective date of this AD, no
person may install on any airplane a
horizontal stabilizer trim actuator unless it is
new or has been overhauled in accordance
with Boeing Alert Service Bulletin 747—
27A2396, Revision 1, dated August 4, 2005
(which refers to the applicable overhaul
manual); or has been inspected, lubricated,
and measured in accordance with paragraph
(f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Airplane
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 747-27A2396, Revision 1, dated
August 4, 2005, to perform the actions that
are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approved the incorporation
by reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 28,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—4230 Filed 5—-5—-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-233-AD; Amendment
39-14585; AD 2006-10-01]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Bombardier Model
CL-600—-2B19 (Regional Jet Series 100 &
440) airplanes, that currently requires
installation of protective tape on the fire
and overheat control unit located in the
flight compartment. This amendment
requires the installation of protective
tape and adds repetitive inspections of
the condition of the protective tape and
related corrective action. This
amendment also mandates eventual
replacement of the existing fire and
overheat control unit with a modified
unit, which ends the repetitive
inspections. Additionally, this
amendment adds airplanes to the
applicability in the existing AD. The
actions specified by this AD are
intended to prevent fluid contamination
inside the fire and overheat control unit,
which could result in a false fire alarm
and consequent emergency landing.
This action is intended to address the
identified unsafe condition.

DATES: Effective June 12, 2006.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 12,
2006.

On August 22, 2003 (68 FR 42580,
July 18, 2003), the Director of the
Federal Register approved the
incorporation by reference of
Bombardier Alert Service Bulletin
AB601R-26-017, Revision “A,” dated
September 8, 2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
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Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, suite 410, Westbury,
New York.

FOR FURTHER INFORMATION CONTACT:
Rocco Viselli (or James Delisio),
Aerospace Engineer, Airframe and
Propulsion Branch, ANE-171, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410,
Westbury, New York; telephone (516)
228-7331 (or (516) 228-7321); fax (516)
794-5531.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2003-14-17,
amendment 39-13236 (68 FR 42580,
July 18, 2003), which is applicable to
certain Bombardier Model CL-600-
2B19 (Regional Jet Series 100 & 440)
airplanes, was published in the Federal
Register on April 6, 2004 (69 FR 17987).
This action proposed to continue to
require the installation of protective
tape and to add repetitive inspections of
the condition of the protective tape and
related corrective action. This action
also proposed to mandate eventual
replacement of the existing fire and
overheat control unit with a modified
unit, which would end the repetitive
inspections. Additionally, this action
proposed to add airplanes to the
applicability in the existing AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Requests To Refer to Current Revision
of Service Information

Two commenters, Air Wisconsin
Airlines and Bombardier, request that
we change one service information
reference in the notice of proposed
rulemaking (NPRM). Bombardier states
that the NPRM refers to Service Bulletin
601R-26-018, Revision ‘A,” dated
February 27, 2003, in several places,
although Revision ‘B,” dated November
6, 2003, is the current revision.
Bombardier requests that we change all
references in the NPRM from Revision
‘A’ to Revision ‘B.” Air Wisconsin
Airlines states that the compliance time
of ““8,000 flight hours or 36 months from
the issue date of this service bulletin,”

specified by Revision ‘A’ has been
changed to ““20,000 flight hours from the
issue date of this service bulletin or
before December 31, 2010,” in Revision
‘B.” Air Wisconsin Airlines notes that
paragraph (e) of the NPRM refers to
20,000 flight hours” and suggests
changing the service information
reference in paragraph (e) from Revision
‘A’ to Revision ‘B’ to bring the 20,000
flight hours” into agreement with the
current service information.

We have reviewed Bombardier
Service Bulletin 601R—26—-018, Revision
‘B,” dated November 6, 2003. Except for
the changed compliance time noted and
an added reference to Transport Canada
Civil Aviation (TCCA), Revision ‘A’ and
Revision ‘B’ are essentially the same;
therefore, we agree with this request for
the reasons given. We have revised
paragraphs (c), (e), and (f) of the AD to
refer to Service Bulletin 601R-26-018,
Revision ‘B,’ as the appropriate source
of service information for accomplishing
certain requirements of the AD.

Request To Extend Compliance Time

One commenter, Bombardier, requests
that we revise the compliance time
specified in paragraph (e) of the NPRM.
Bombardier states that 20,000 flight
hours or 84 months,” is not consistent
with applying 5,000 flight hours as
equivalent to 24 months of operation for
a typical affected airplane. Bombardier
states that “20,000 flight hours or 96
months,” would more accurately reflect
this application.

We partially agree. Bombardier’s
analysis does indicate that a longer
period of compliance time may be
warranted. However, we have
determined that 89 months, rather than
96 months, would more accurately
reflect the compliance time mandated
by Canadian airworthiness directive
CF-2000-35R1, dated July 2, 2003.
Therefore, we have revised paragraph
(e) of the AD to specify a compliance
time of 20,000 flight hours or 89
months after the effective date of this
AD, whichever occurs first.”

Change to Applicability

The reference to Service Bulletin
601R-26—018, Revision ‘A’ is changed
to Revision ‘B’ in the applicability of the
AD; however, no airplanes are added to
or deleted from the applicability.

Change to Compliance Time Priority

To properly reflect the priority of the
compliance times specified in Canadian
airworthiness directive CF—2000-35R1,
we have revised paragraph (d) of the AD
to read, “Within 5,000 flight hours or 24
months after the effective date of this
AD, whichever occurs first.”

Credit for Use of Previous Issues of
Service Information

The statement, “This revision has no
effect on aircraft which have a previous
issue of this service bulletin
incorporated,” appears in Bombardier
Service Bulletin 601R—26—-018, Revision
‘B,” dated November 6, 2003, and in
Bombardier Alert Service Bulletin
A601R-26-017, Revision ‘D,” dated
November 6, 2003. Therefore, we have
added new paragraph (g) to the AD to
give credit for actions accomplished in
accordance with Alert Service Bulletin
A601R—-26-017, Revision ‘C,” dated
November 6, 2003; and with Service
Bulletin 601R-26-018, dated December
2, 2002, and Revision ‘A,” dated
February 27, 2003. We have re-
identified existing paragraph (g) and
subsequent paragraphs in the AD.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are about 240 airplanes of U.S.
registry that will be affected by this AD.

The installation of protective tape that
is currently required by AD 2003-14-17
takes about 1 work hour per airplane to
do, at an average labor rate of $65 per
work hour. Based on these figures, the
cost impact of the currently required
actions is estimated to be $65 per
airplane.

The new inspection required by this
AD action will take about 1 work hour
per airplane to do, at an average labor
rate of $65 per work hour. Based on
these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $15,600, or
$65 per airplane, per inspection cycle.

The replacement required by this AD
action will take about 2 work hours per
airplane to do, at an average labor rate
of $65 per work hour. Parts cost will be
minimal. Based on these figures, the
cost impact of the replacement required
by this AD on U.S. operators is
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estimated to be $31,200, or $130 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy

of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-13236 (68 FR
42580, July 18, 2003), and by adding a
new airworthiness directive (AD),
amendment 39-14585, to read as
follows:

2006-10-01 Bombardier, Inc. (Formerly
Canadair): Docket 2003-NM-233—-AD.
Supersedes AD 2003-14-17,
Amendment 39-13236.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes;
certificated in any category; as identified in
Bombardier Alert Service Bulletin A601R—
26—-017, Revision “D,” dated November 6,
2003; and Bombardier Service Bulletin 601R—
26—-018, Revision “B,” dated November 6,
2003.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fluid contamination inside the
fire and overheat control unit in the flight
compartment, which could result in a false
fire alarm and consequent emergency
landing, accomplish the following:

Restatement of Requirements of AD 2003-
14-17

Installation of Protective Tape

(a) For airplanes listed in Bombardier Alert
Service Bulletin A601R—-26-017, Revision
“A,” dated September 8, 2000: Within 250
flight hours or 30 days after August 22, 2003
(the effective date of AD 2003—14-17),
whichever occurs first, install protective tape
on the external cover of the fire and overheat
control unit located in the flight
compartment per the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-26—017, Revision “A,” dated
September 8, 2000.

(b) Installation of protective tape on the
external cover of the fire and overheat control
in the flight compartment, done before
August 22, 2003, per Bombardier Alert
Service Bulletin A601R-26-017, dated
August 4, 2000; or Revision “B,” dated
February 6, 2003; is acceptable for

compliance with the requirements of
paragraphs (a) and (c) of this AD.

New Requirements of This AD

Installation of Protective Tape

(c) For airplanes identified in Bombardier
Alert Service Bulletin A601R-26-017,
Revision “D,” dated November 6, 2003; and
Bombardier Service Bulletin 601R-26-018,
Revision “B,” dated November 6, 2003; on
which the requirements specified in
paragraph (a) of this AD have not been done
as of the effective date of this AD: Within 250
flight hours or 30 days after the effective date
of this AD, whichever occurs first, install
protective tape on the external cover of the
fire and overheat control unit located in the
flight compartment in accordance with the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-26-017,
Revision “D,” dated November 6, 2003.
Accomplishment of this paragraph
terminates the requirements of paragraph (a)
of this AD.

Repetitive Inspections/Corrective Action

(d) Within 5,000 flight hours or 24 months
after the effective date of this AD, whichever
occurs first: Do a general visual inspection to
determine the condition of the protective
tape on the external cover of the fire and
overheat control unit, in accordance with the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-26-017,
Revision “D,” dated November 6, 2003.

(1) If the protective tape is not damaged
and provides an adequate seal to prevent
entry of liquid at the fastener and hinge
positions of the unit: Repeat the inspection
thereafter at intervals not to exceed 5,000
flight hours or 24 months, whichever is later.

(2) If the protective tape is damaged or
does not provide an adequate seal to prevent
entry of liquid at the fastener and hinge
positions of the unit: Before further flight,
replace the protective tape with new tape in
accordance with the service bulletin. Repeat
the inspection thereafter at intervals not to
exceed 5,000 flight hours or 24 months,
whichever is later, until paragraph (e) of the
AD is accomplished.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Replacement

(e) Within 20,000 flight hours or 89 months
after the effective date of this AD, whichever
occurs first: Replace the fire and overheat
control unit with a modified unit, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R—-26—-018, Revision “B,” dated November
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6, 2003. Accomplishment of the replacement
terminates the repetitive inspections required
by paragraph (d) of this AD.
No Reporting Required

(f) Where Bombardier Alert Service
Bulletin A601R—26-017, Revision “D,” dated
November 6, 2003; and Bombardier Service
Bulletin 601R-26-018, Revision “B,” dated
November 6, 2003; describe procedures for
completing a reporting sheet, this AD does
not require that action.

Credit for Use of Previous Issues of Service
Bulletin

(g) Actions accomplished before the
effective date of this AD in accordance with
Bombardier Alert Service Bulletin A601R—
26—-017, Revision “C,” dated November 6,
2003; and Bombardier Service Bulletin 601R—
26—018, dated December 2, 2002; or Revision
“A,” dated February 27, 2003; as applicable;
are considered acceptable for compliance
with the corresponding requirements of this
AD.

Part Installation

(h) As of the effective date of this AD, no
person may install a fire and overheat control
unit, part number 472597-01, on any
airplane, unless the unit has been modified
per paragraph (e) of this AD.

Alternative Methods of Compliance

(i)(1) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Incorporation by Reference

(j) Unless otherwise specified in this AD,
the actions must be done in accordance with
Bombardier Alert Service Bulletin A601R—
26-017, Revision “A,” dated September 8,
2000, or Bombardier Alert Service Bulletin
A601R-26-017, Revision “D,” dated
November 6, 2003; and Bombardier Service
Bulletin 601R-26—018, Revision ‘“B,” dated
November 6, 2003; as applicable.

(1) The incorporation by reference of
Bombardier Alert Service Bulletin A601R—
26—017, Revision “D,” dated November 6,
2003; and Bombardier Service Bulletin 601R—
26—-018, Revision “B,” dated November 6,
2003; is approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

(2) On August 22, 2003 (68 FR 42580, July
18, 2003), the Director of the Federal Register
approved the incorporation by reference of
Bombardier Alert Service Bulletin A601R—
26—-017, Revision “A,” dated September 8,
2000.

(3) To get copies of this service
information, contact Bombardier, Inc.,
Canadair, Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec H3C
3G9, Canada. To inspect copies of this
service information, go to the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,

SW., Renton, Washington; or to the FAA,
New York Aircraft Certification Office, 1600
Stewart Avenue, suite 410, Westbury, New
York; or to the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2000-35R1, dated July 2, 2003.

Effective Date

(k) This amendment becomes effective on
June 12, 20086.

Issued in Renton, Washington, on April 28,
2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—4231 Filed 5-5—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-23948; Directorate
Identifier 2005—-NM-246-AD; Amendment
39-14587; AD 2006-10-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319-100 and A320-200 Series
Airplanes; and Model A320-111
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A319-100 and A320-200
series airplanes, and Model A320-111
airplanes. This AD requires modifying
the wiring to the fuel pump control of
the center fuel tank. This AD results
from reports that the low-pressure
warning for the fuel pumps of the center
fuel tank has come on in flight. We are
issuing this AD to ensure that the fuel
pumps do not run while dry, which
could result in a potential ignition
source inside the center fuel tank,
which, in combination with flammable
fuel vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD becomes effective June
12, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 12, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2141; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Airbus Model A319-
100 and A320-200 series airplanes, and
Model A320-111 airplanes. That NPRM
was published in the Federal Register
on February 22, 2006 (71 FR 9046). That
NPRM proposed to require modifying
the wiring to the fuel pump control of
the center fuel tank.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the single comment
received. The commenter, Airbus,
supports the NPRM.

Change to the NPRM

We have corrected the date for Airbus
Service Bulletin A320-28-1059,
Revision 04, in Table 1 of the AD to
February 3, 1999 (instead of February 4,
1999).

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the change described
previously. We have determined that
this change will neither increase the
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economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

This AD will affect about 119
airplanes of U.S. registry. The required
actions will take about 17 work hours
per airplane, at an average labor rate of
$65 per work hour. There is no cost for
parts. Based on these figures, the
estimated cost of the AD for U.S.
operators is $131,495, or $1,105 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-10-03 Airbus: Amendment 39-14587.

Docket No. FAA-2006—-23948;
Directorate Identifier 2005-NM—-246—-AD.

Effective Date

(a) This AD becomes effective June 12,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A319—
111,-112,-113, -114, -115,-131, -132, and
—133 airplanes; and Model A320-111, —-211,
—212,-214,-231,-232, and —233 airplanes;
certificated in any category; that have
received Airbus Modification 20024 in
production (installation of a center tank),
except airplanes on which Airbus
Modification 24373 has been accomplished.

Unsafe Condition

(d) This AD results from reports that the
low-pressure warning for the fuel pumps of
the center fuel tank has come on in flight. We
are issuing this AD to ensure that the fuel
pumps do not run while dry, which could
result in a potential ignition source inside the
center fuel tank, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 20 months after the effective
date of this AD, modify the wiring to the fuel
pump control of the center fuel tank by doing
all actions specified in the Accomplishment
Instructions of Airbus Service Bulletin A320—
28-1059, Revision 06, dated June 29, 2000.

Actions Done in Accordance With Previous
Revisions of Service Bulletin

(g) Modifications done before the effective
date of this AD in accordance with the
service bulletins identified in Table 1 of this
AD are acceptable for compliance with the
requirements of paragraph (f) of this AD.

TABLE 1.—PREVIOUS REVISIONS OF SERVICE BULLETIN

. . . Revision
Airbus Service Bulletin level Date
AB2028-T059 ..eeiiiiieiiieie et e et e et e e s e e s e e e e ——eea———ea———eea———eea———ean—eeeatteeeateeeeateeeannaeeearateeanreeeennreeeanne 04 | February 3, 1999.
AB2028-1059 ...eieiiiieeiiiiit et e ettt e e e e et e e e e e e e ————eeeeea e —————eeeeeaaaa————eeaeaaaa————eeaaeaaaanntateeeeeaaatareraeeeaaannrranaen 05 | March 12, 1999.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) French airworthiness directive F—2005—
173, dated October 26, 2005, also addresses
the subject of this AD.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A320-28-1059, Revision 06, dated June 29,
2000, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
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code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 28,
2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—4232 Filed 5-5—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9256]

RIN 1545-BD97

Revised Regulations Concerning
Disclosure of Relative Values of
Optional Forms of Benefit; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations that were
published in the Federal Register on
Friday, March 24, 2006 (71 FR 14798)
concerning content requirements
applicable to explanations of qualified
joint and survivor annuities and
qualified preretirement survivor
annuities payable under certain
retirement plans.

DATES: This correction is effective
March 24, 2006.

FOR FURTHER INFORMATION CONTACT:
Bruce Perlin or Linda Marshall at (202)
622—6090 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9256) that
are the subject of this correction are
under section 417 of the Internal
Revenue Code.

Need for Correction

As published, (TD 9256) contains an
error that may prove to be misleading
and is in need of clarification.

Correction of Publication

Accordingly, the final regulations (TD
9256), which was the subject of FR Doc.
06—2844, is corrected as follows:

On page 14801, in the preamble,
column 3, under the paragraph heading,
“Explanation of Provisions”, first
paragraph of the column, line 2 from the
bottom of the paragraph, the language
“75% survivor annuity, and joint and”

is corrected to read “75% survivor
annuity, and the joint and”.

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Publications and Regulations Branch, Legal
Processing Division, Associate Chief Counsel,
(Procedure and Administration).

[FR Doc. 06—4271 Filed 5—-5—-06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9261]
RIN 1545-BF32

Intercompany Transactions;
Manufacturer Incentive Payments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 1502 of the
Internal Revenue Code. Example 13 of
the intercompany transaction
regulations illustrates the treatment of
manufacturer incentive payments.
Because a premise underlying the
example is under reconsideration, these
final regulations remove and reserve
this example. The regulations will affect
corporations filing consolidated returns.
DATES: Effective Date: These regulations
are effective May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Frances Kelly, (202) 622—-7770 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 1.1502—13 of the consolidated
return regulations provides rules for
taking into account items of income,
gain, deduction, and loss of members
from intercompany transactions. In
particular, § 1.1502-13(c)(7)(ii),
Example 13 illustrates how the
matching rule of the intercompany
transaction regulations treats a
transaction involving manufacturer
incentive payments. On August 13,
2004, the IRS and Treasury Department
published a notice of proposed
rulemaking (REG-131264-04) in the
Federal Register (69 FR 50112)
proposing regulations to address
additional transactions involving
manufacturer incentive payments and to
clarify the proper treatment of such
incentive payments under the
intercompany transaction regulations.

On April 25, 2005, the IRS and
Treasury Department published Rev.

Rul. 2005-28 (2005—19 IRB 997), which
suspends, in part, Rev. Rul. 76—-96
(1976—1 CB 23). Rev. Rul. 2005-28
states that the IRS will not apply, and
taxpayers may not rely upon, the
conclusion reached in Rev. Rul. 76-96
that certain rebates made by a
manufacturer to retail customers are
ordinary and necessary business
expenses deductible under section 162,
pending the IRS’s reconsideration of the
issue and publication of subsequent
guidance.

Explanation of Provisions

The manufacturer incentive payment
transaction described in §1.1502—
13(c)(7)(ii), Example 13 relies, in part,
upon the premise that the manufacturer
incentive payment is an ordinary and
necessary business expense deductible
under section 162. To the extent that
this premise is correct, this example
illustrates the proper application of the
intercompany transaction regulations.
However, because Rev. Rul. 2005-28
suspends Rev. Rul. 76—96, in pertinent
part, these final regulations remove
§1.1502-13(c)(7)(ii), Example 13
pending further guidance on the section
162 issue considered in Rev. Rul. 76-96.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. These final regulations do not
alter substantive provisions of the
intercompany transaction regulations.
They merely remove an example which
may be misleading and cause confusion
for taxpayers. Accordingly, good cause
is found for dispensing with prior notice
and comment pursuant to 5 U.S.C.
553(b), and for dispensing with a
delayed effective date pursuant to 5
U.S.C. 553(d). Because no notice of
proposed rulemaking is required, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this regulation
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comments on its
impact on small business.

Drafting Information

The principal author of these
regulations is Frances Kelly of the Office
of the Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1502-13 also issued under 26
U.S.C. 1502, * * *

§1.1502-13 [Amended]
m Par. 2.In § 1.1502-13, paragraph

(c)(7)(ii), Example 13 is removed and
reserved.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: April 28, 2006.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 06—4273 Filed 5-5—06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9256]
RIN 1545-BD97

Revised Regulations Concerning
Disclosure of Relative Values of
Optional Forms of Benefit; Correcting
Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Friday, March 24, 2006 (71 FR 14798)
concerning content requirements
applicable to explanations of qualified
joint and survivor annuities and
qualified preretirement survivor
annuities payable under certain
retirement plans.

DATES: This correction is effective
March 24, 2006.

FOR FURTHER INFORMATION CONTACT:
Bruce Perlin or Linda Marshall at (202)
622—-6090 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9256) that
are the subject of this correction are
under section 417 of the Internal
Revenue Code.

Need for Correction

As published, (TD 9256) contains
errors that may prove to be misleading
and are in need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m 1. The authority for part 1 continues
to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§1.417(a)(3)-1 [Corrected]

m 2. Section 1.417(a)(3)-1(c)(5)(ii)(B) is
amended by removing the language
“Similarly, a participant is entitled” and
adding the language ““‘Similarly, if a
participant is entitled”.

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 064270 Filed 5-5-06; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2006-0314; FRL-8165-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments To Stage Il
Vapor Recovery at Gasoline
Dispensing Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Maryland State Implementation Plan
(SIP). The revisions clarify system
testing and reporting requirements for
gasoline dispensing facilities that are
currently required to implement Stage II
Vapor Recovery. EPA is proposing to
approve these revisions in accordance
with the requirements of the Clean Air
Act (CAA).

DATES: This rule is effective on July 7,
2006 without further notice, unless EPA

receives adverse written comment by
June 7, 2006. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2006-0314, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: morris.makeba@epa.gov

C. Mail: EPA-R03-0OAR-2006-0314,
Makeba Morris, Chief, Air Quality
Programs Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2006—
0314. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
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http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—
2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION: This
section is organized as follows:

What Action Is EPA Taking?

What Are the CAA Requirements For Stage
II Programs?

What Revisions Did Maryland Make to Its
Stage Il rule?

Why is EPA Approving Maryland’s Revised
Stage Il rule?

I. What Action Is EPA Taking?

EPA is proposing to approve
Maryland’s Amendments to Regulations
.04 and .07 under COMAR 26.11.24
Stage II Vapor Recovery at Gasoline
Dispensing Facilities, and incorporate
these changes into the Maryland SIP.
The amendments were proposed by the
Maryland Secretary of the Environment
on December 10, 2004, went to public
hearing on January 11, 2005, were
adopted on January 26, 2005, finalized
on February 18, 2005 and became
effective on February 28, 2005. The
Maryland Department of the
Environment submitted these
amendments (Revision #05-02) to EPA
as a SIP revision on March 15, 2005.

II. What Are the CAA Requirements For
Stage II Programs?

The 1990 Clean Air Act required
states to develop regulations requiring
Stage II Vapor Recovery in severe and
serious ozone nonattainment areas.
Stage II is the control of gasoline vapors
when dispensing gasoline into vehicle
fuel tanks. This program was
implemented in Maryland in January
1993, with a requirement for system
installation at service stations owned by
oil companies that had a monthly
throughput of 10,000 gallons or more,
and for other dispensing facilities with

a monthly throughput of 50,000 gallons
or more. Maryland’s Stage II regulations
were submitted as a SIP revision to EPA
on January 18, 1993, and approved by
EPA on June 9, 1993 (54 FR 29730).
Maryland submitted revisions to these
regulations as a SIP revision on May 23,
2002, which were approved by EPA on
May 7, 2003 (68 FR 24363).

ITII. What Revisions Did Maryland
Make To its Stage II Rule?

The Amendments to Regulations .04
and .07 under COMAR 26.11.24 that are
the subject of this rulemaking will:

(1) Clarify that the Healy Stage II
system does not require a liquid
blockage test because the vacuum assist
pump is located at the storage tank;

(2) Delete the requirement to test the
automatic shutoff mechanism each
month because it is observed or
inspected daily similar to all other Stage
IT approved equipment;

(3) Clarify that test failures are to be
reported to the Department within 5
days; and

(4) Require a facility to notify the
Department at least 5 days before
performing a test and that the test
results be submitted to the Department
within 45 days.

IV. Why Is EPA Approving Maryland’s
Revised Stage II Rule?

EPA has reviewed the revisions to
Regulations .04 and .07 under COMAR
26.11.24 and has determined that the
revisions continue to meet the
requirements for states to have approved
Stage Il Vapor Recovery Systems. In
addition, the revisions strengthen the
SIP by providing additional clarification
for testing and reporting requirements to
the Department.

V. Final Action

EPA is approving the revisions to
Maryland’s Stage II regulations
submitted to EPA on March 15, 2005.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on July 7, 2006 without further
notice unless EPA receives adverse
comment by June 7, 2006. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the

proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
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in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule”’; as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this approval of Maryland’s
Amendments to Stage II Vapor Recovery
Regulations must be filed in the United
States Court of Appeals for the
appropriate circuit by July 7, 2006.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not

be challenged later in proceedings to

enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Intergovernmental

relations, Ozone, Reporting and

recordkeeping requirements, Volatile
organic compounds.

Dated: April 24, 2006.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entries
for COMAR 26.11.24 to read as follows:

§52.1070 Identification of plan.
* * * * *
(C) * % %

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland State EPA Additional
administrative regulations Title/subject effective approval explanation/citation
(COMAR) citation date date at 40 CFR §52.1100
26.11.24 Stage Il Vapor Recovery at Gasoline Dispensing Facilities

26.11.24.04 ..o, Testing Requirements ..........cccccooviiiiiiiiiiieee 2/28/05 5/8/06

[Insert page

number

where the

document

begins]

26.11.24.07 .oooeeieeeeen. Recordkeeping and Reporting Requirements ...................... 2/28/05 5/8/06

[Insert page

number

where the

document

begins]
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* * * * *

[FR Doc. 06—4199 Filed 5-5-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[EPA-HQ-OAR-2005-0170; FRL—8167-5]

Regulation of Fuels and Fuel
Additives: Removal of Reformulated
Gasoline Oxygen Content Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Rule.

SUMMARY: In the Energy Policy Act of
2005 (Energy Policy Act), Congress
amended section 211(k) of the Clean Air
Act (CAA) to remove the oxygen content
requirement for reformulated gasoline
(RFG). On February 22, 2006, EPA
published a direct final rule to amend
regulations to remove the oxygen
content standard and associated
compliance requirements from the RFG
regulations. We stated in the direct final
rule that if EPA received adverse
comment, we would publish a timely
withdrawal of the provisions on which

we received adverse comment and
address the adverse comments in a
subsequent final rule based on a parallel
notice of proposed rulemaking also
published on February 22, 2006. We
received adverse comment on the
amendments to remove the oxygen
content standard in the direct final rule.
As aresult, in a separate action we are
withdrawing those amendments from
the direct final rule. This final action
addresses the adverse comments we
received and finalizes the removal of the
oxygen content standard and associated
compliance requirements from the RFG
regulations.

DATES: This final rule is effective on
May 5, 2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2005-0170. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available either electronically through
http://www.regulations.gov or in hard
copy at the Air and Radiation Docket,
EPA/DC, EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT:
Marilyn Bennett, Transportation and
Regional Programs Division, Office of
Transportation and Air Quality (6406]),
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: (202) 343-9624; fax number:
(202) 343-2803; e-mail address:
Bennett.marilyn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does This Action Apply to Me?

Entities potentially affected by this
action include those involved with the
production and importation of
reformulated gasoline motor fuel.
Regulated categories and entities
affected by this action include:

Category NAICS codes = SIC codes® Exzirgéﬂcleast:é r;gtrteigtslally
Industry 324110 2911 | Petroleum Refiners, Importers.
Industry .... 422710 5171 | Gasoline Marketers and Distributors.
422720 5172
INAUSEIY o 484220 4212 | Gasoline Carriers.
484230 4213

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could be potentially regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
entity is regulated by this action, you
should carefully examine the
applicability criteria of part 80, subparts
D, E and F of title 40 of the Code of
Federal Regulations. If you have any
question regarding applicability of this
action to a particular entity, consult the
person in the preceding FOR FURTHER
INFORMATION CONTACT section above.

B. Outline of This Preamble

I. General Information
II. Direct Final Rule/Notice of Proposed
Rulemaking

III. Response to Comments and Discussion
IV. Conclusion

V. Action

VI. Statutory and Executive Order Reviews
VII. Statutory Provisions and Legal Authority

II. Direct Final Rule/Notice of Proposed
Rulemaking

In the Energy Policy Act, Congress
amended section 211(k) of the CAA to
remove the 2.0 weight percent oxygen
content requirement for RFG.* Congress
specified that the effective date for the
removal of the oxygen content
requirement in the CAA is 270 days
from enactment of the Energy Policy Act
for gasoline sold in all states except
California.2 To be consistent with the

1Energy Policy Act of 2005, Public Law No. 109—
58 (HR6), section 1504(a), 119 STAT 594, 1076—
1077 (2005).

2Congress removed the oxygen content
requirement in CAA section 211(k) for California
gasoline effective upon enactment of the Energy

current CAA section 211(k), on February
22, 2006, EPA published a direct final
rule designed to remove the oxygen
content standard and associated
compliance requirements from the RFG
regulations in 40 CFR part 80, effective
on May 5, 2006 (270 days from
enactment of the Energy Policy Act).3 71

Policy Act. In a direct final rule published on
February 22, 2006, EPA removed the oxygen
content requirement from the RFG regulations for
California gasoline, effective April 24, 2006. 71 FR
8965. Thus, this rule does not address California
requirements.

3 The direct final rule also amended the
regulations at 40 CFR part 80 to revise a prohibition
against commingling ethanol-blended VOC-
controlled RFG with non-ethanol-blended VOC-
controlled RFG, and implemented a provision of the
Energy Policy Act which allows retailers to
commingle ethanol-blended RFG with non-ethanol-
blended RFG under certain limited circumstances.
Energy Policy Act of 2005, Public Law 109-58
(HR®6), section 1513, 119 STAT 594, 1088—1090
(2005). We did not receive adverse comment on the

Continued
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FR 8973. We stated in the direct final
rule that if EPA received adverse
comment, we would publish a timely
withdrawal of the provisions on which
we received adverse comment and
address all public comments in a
subsequent final rule based on a parallel
notice of proposed rulemaking also
published on February 22, 2006. We
received adverse comment on the
removal of the oxygen content standard
in the direct final rule. As a result, in

a separate action we are withdrawing
those amendments from the direct final
rule. This final action addresses the
adverse comments we received and
finalizes the amendments which remove
the oxygen content standard and
associated compliance requirements
from the RFG regulations in 40 CFR part
80.

As discussed below, Congress
considered the issue of lead-time
regarding the transition to an RFG
program that does not mandate an
oxygen requirement, and specifically
determined that 270 days from
enactment of the Energy Policy Act
provides an appropriate amount of lead-
time. We believe it is appropriate to
effect the removal of the oxygen content
standard from the RFG regulations in a
manner that is consistent with Congress’
clear determination regarding lead-time.
Therefore, this final rule is effective
May 5, 2006. Although the
Administrative Procedures Act
generally requires that publication of a
rule in the Federal Register take place
thirty days before its effective date, this
requirement is not applicable where, as
here, a rule relieves a restriction.

II1. Response to Comments and
Discussion

We received adverse comments on the
direct final rule from three parties. Two
of the parties stated that the removal of
the RFG oxygen content requirement
will result in the discontinued use of
MTBE because refiners believe that the
oxygen requirement provides a legal
defense in leaking underground storage
tank lawsuits involving MTBE. These
commenters believe that refiners will
attempt to replace MTBE with ethanol
to meet the RFG performance standards,
but argue that supplies of ethanol are
inadequate to provide the volumes
needed to replace MTBE in 2006. The
commenters acknowledge that Congress
eliminated the oxygen content
requirement to provide refiners with
greater flexibility to make RFG;

amendments to the commingling prohibition or on
the retailer commingling provisions during the 30-
day comment period. The effective date for those
amendments and provisions is May 5, 2006.

nevertheless, they believe that an abrupt
shift from MTBE-blended RFG to
ethanol-blended RFG will cause a
shortage in gasoline supplies, higher
gasoline prices, and distribution
problems relating to rail, barge and
terminal availability. These commenters
also believe that the removal of the
oxygen content requirement will result
in an increase in aggregate ozone-
causing emissions, since, relative to
MTBE-blended RFG, ethanol-blended
RFG has a higher Reid Vapor Pressure
causing VOC emissions to increase, and
yields higher emissions of air toxics,
NOx and VOC emissions associated
with permeation. To mitigate the
impacts of removing the oxygen content
standard, these commenters urge EPA to
issue a transition rule. The commenters
suggest that in developing such a
transition rule, EPA should examine the
dynamics of gasoline production and
assess any adverse impacts on gasoline
supplies and cost, determine the
feasibility of transporting increased
quantities of ethanol and ascertain
whether an adequate delivery
infrastructure exists to prevent gasoline
shortfalls, and quantify the effect of
additional permeation emissions and
take these into account. They believe
that the transition rule should expressly
preempt future state common law
product defect claims regarding EPA-
approved fuels or fuel additives and
affirm that MTBE is not a defective
product. They also believe that EPA
should increase the RFG VOC reduction
requirement to address backsliding that
they believe will occur if MTBE-blended
RFG is replaced with ethanol-blended
RFG or non-oxygenated RFG. One of the
commenters believes that EPA should
include a VOC control season oxygen
content standard under its CAA 211(c)
authority.

EPA believes that it should revise the
RFG regulations in a way that is
consistent with Congress’ decision in
enacting the Energy Policy Act
provisions to repeal the oxygenate
requirement for RFG. During the course
of its consideration and final action to
approve the Energy Policy Act, Congress
specifically determined that there
should not be an oxygen content
requirement in the RFG provisions in
section 211(k) of the CAA, and
determined how much lead-time should
be provided for the transition to a
program where the CAA did not
mandate an oxygen content standard. In
the legislative provisions it drafted and
approved on this matter, Congress
explicitly struck all oxygenate content
requirements for RFG from the CAA and
provided precise applicability dates for

the removal of this requirement in
California and the rest of the United
States. Given Congress’ clear decision
that the oxygen content mandate is
removed from the RFG provisions in the
CAA in California as of August 8, 2005
and in all other states as of May 5, 2006,
EPA believes that it is appropriate to
revise the RFG regulations in a manner
that conforms to this specific decision
by Congress. As discussed below, EPA
does not believe that the current
circumstances warrant any different
course of action. In fact, it is notable
that Congress had before it many of the
issues involving MTBE that are raised
by the commenters, yet it did not act to
condition removal of the oxygenate
requirement based on any finding or
interpretation by EPA with respect to
these matters.

With respect to comments received
with regard to promulgation of a
transition rule to mitigate the impacts of
removing the oxygen content
requirement, EPA adopted the RFG
regulations, including the oxygen
content requirement, in 1994. EPA
noted that it was adopting the
regulations pursuant to its authority
under section 211(k) of the CAA, and
explained that it was also appropriate to
issue the regulations under section
211(c)’s general authority to regulate
fuels and fuel additives. EPA issued the
RFG rules under both parts of section
211 for a limited reason, so that the
express preemption provision in section
211(c)(4)(A) would apply to the federal
fuel program issued under section
211(k). See 59 FR 7716, 7809 (February
16, 1994). Now that Congress has
amended section 211(k) to remove the
oxygen content requirement, it is fully
consistent with Congress’ decision and
with the reasoning of EPA’s prior
rulemaking to remove this requirement
from the current RFG regulations.

We believe that delaying the removal
of the oxygen content requirement from
the RFG regulations and issuing a
transition rule is likely to be more
disruptive to the production and
distribution of RFG than removal by
May 5 of the oxygen requirement from
the regulations. It is not likely to
provide solutions to the concerns raised
by commenters. First, because of the
refiner liability concerns discussed
above, and Congress’ removal of the
oxygen content requirement from
section 211(k) of the CAA and related
adoption of a renewable fuels mandate
in the Energy Policy Act, the shift from
MTBE-blended RFG to ethanol-blended
RFG will likely occur regardless of
when EPA removes the RFG oxygen
content requirement from the
regulations. It is therefore uncertain
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whether there would be any significant
difference in MTBE use even if EPA
were to adopt a transition rule. In fact,
major suppliers for months have been
planning and investing in a transition
away from MTBE and to ethanol before
the 2006 summer driving season and
they have in many, perhaps most cases,
already completed that transition.*
Second, some refiners and distributors
have indicated that uncertainty is of the
greatest concern to the RFG production
and distribution industry, and have
urged EPA to finalize the removal of the
oxygen requirement from the
regulations as soon as possible. These
refiners and distributors believe that
certainty regarding the effective date of
the removal of the oxygen requirement
is needed by refiners and distributors to
minimize potential supply impacts. No
refiners or other parties in the
distribution system have indicated that
the immediate removal of the oxygen
requirement would cause additional
supply or distribution problems, or
would solve or reduce any difficulties in
making the transition. Many assumed
that Congress’s May 5 date was a certain
date for elimination of the oxygen
content requirement.5 A transitional
delay in this program would create more
uncertainty for those planning on May
5 as the certain date and could clearly
disrupt potential plans for gasoline
manufacturers who were considering
the use of non-oxygenated RFG. EPA
believes that, if anything, delaying the
removal would disrupt the production
and distribution of RFG and would not
solve or alleviate any of the economic or
supply concerns raised by commenters.
Last, with regard to the commenters’ air
quality concerns, the removal of the
oxygen content requirement from the
regulations does not change any of the
emissions performance standards that
RFG must meet. To the extent the
commenters are raising concerns about
the underlying emissions performance
standards for RFG, we believe that this

rulemaking is not the appropriate action
in which to address these concerns. We
intend to conduct a broad analysis of
the impact of ethanol-blended gasoline
on air quality in the context of a
separate rulemaking to implement the
renewable fuels mandate in the Energy
Policy Act. In addition Congress
mandated that within two years of
enactment of the Energy Policy Act, that
EPA conduct a study of the effects on
public health related to substitutes
(such as ethanol) for MTBE in gasoline.
See amended CAA section 211(b)(4).
EPA believes it is not appropriate to try
to resolve the questions raised by
commenters prior to the development of
the information expected through these
analyses, and that EPA should not delay
removal of the oxygen content
requirement for the reasons described
above. For these reasons, we believe that
the benefits of finalizing the removal of
the oxygen requirement from the
regulations and the likely adverse
impact of a transition rule clearly
outweigh the uncertain benefits of a
transition rule.

A third commenter expressed concern
that use of non-oxygenated RFG may
result in increased air toxics and other
harmful air pollutants. This commenter
believes that the rule removing the
oxygen content requirement should
require non-oxygenated RFG to
maintain the air quality benefits derived
from the oxygen requirement. The
commenter is particularly concerned
that over-compliance with the air toxics
standards may not be maintained with
the introduction of non-oxygenated
RFG.

First, we note that, although refiners
will have the flexibility to produce RFG
without oxygen, they nevertheless must
meet all other standards and
requirements for RFG, including the
VOC, NOx and toxics emissions
performance standards. In addition, the
Mobile Source Air Toxics (MSAT) rule
imposes baseline requirements designed
to maintain 1998-2000 levels of over-

compliance with the toxics emissions
performance standards.® We believe,
and discussions with refiners confirm,
that many, probably the vast majority of
refiners and importers will continue to
use oxygenates in order to meet these
standards. In the Energy Policy Act,
Congress considered the need for even
more stringent controls on air toxics,
and addressed this need by requiring
EPA to revise the baseline years for
toxics compliance.” Finally, EPA
recently proposed additional controls
on benzene and other air toxics, which
we believe will meet or exceed the
additional controls mandated by the
Energy Policy Act.8 We believe that
these controls are appropriate and will
ensure that there will be no loss in air
quality benefits resulting from the
removal of the RFG oxygen content
requirement. In summary, first,
Congress considered the need for
increased toxics controls in association
with other measures in the Energy
Policy Act and EPA will defer to the
decisions made by Congress and,
second, EPA has already proposed other
methods of controlling toxics under its
authority in section 211 of the Clean Air
Act.

IV. Conclusion

EPA concludes that it is appropriate
to remove the oxygen content
requirement from the RFG regulations at
this time. This is consistent with
Congress’ recent decision on this issue,
and a delay in making this change to the
RFG regulations would not be
appropriate under current
circumstances.

V. Action

This action finalizes, as proposed, the
amendments to 40 CFR part 80 which
remove the oxygen content standard and
associated compliance requirements
from the RFG regulations. The affected
sections are listed in the following
table: 9

§80.41(e) and (f) 10
§80.41(0)

§80.41(q)

4Memorandum to Docket from Chris McKenna
(April 24, 2006); Energy Information
Administration, “Eliminating MTBE in Gasoline in
2006” (February 22, 2006).

5 Letter to William Wehrum, USEPA, from
Edward Murphy, American Petroleum Institute,
Bob Slaughter, National Petrochemical and Refiners
Association, Gregory M. Scott, Society of

failure and not any other survey failure.

Independent Gasoline Marketers Association, John
Eichberger, National Association of Convenience
Stores, Joe Sparano, Western Petroleum
Association, dated December 9, 2005.

666 FR 17230 (March 29, 2001).

7 Energy Policy Act of 2005, Public Law No. 109-
58 (HR6), § 1504(b), 119 STAT, 1077-1078 (2005).

Removes oxygen in the definition of “reformulated gasoline credit.” With the removal of the
oxygen standard, there is no basis for the generation of oxygen credits.

Removes the per-gallon and averaged oxygen standards for Phase Il Complex Model RFG.

Removes the provisions relating to oxygen survey failures. With the removal of the oxygen
standard, oxygen surveys will no longer be needed.

Removes reference to §80.41(0). Also removes reference to oxygenate blenders since oxy-
genate blenders were subject only to adjusted standards in the case of an oxygen survey

871 FR 15804 (March 29, 2006).

9 This final action also lifts a stay, previously
published on November 28, 1994 (59 FR 60715),
which was in effect regarding § 80.65(d)(2)(vi) and
§80.129(a), (d)(3)(iii), (d)(3)(iv), and (d)(3)(v). The
stay is no longer appropriate in light of today’s
amendments to these sections.
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§80.65 heading

§80.65(c)

§80.65(d)

§80.65(h)

§80.67(a)

§80.67(b)

§80.67(f)

§80.67(g)

§80.67(h)
§80.68(a) and (b)

§80.68(c)
§80.73
§80.74(c)

§80.74(d)
§80.75 heading and paragraph (a)

§80.75(f)

§80.75(h)

§80.75(i)

§80.75(1)

§80.75(m)

§80.75(n)

§80.76(a)
§80.77(q) ...
§80.77()

§80.78(a)

§80.79
§80.81(b)

§80.125(a), (c) and (d)

§80.126(b)

§80.128(e)

§80.129

§80.130(a)

Removes oxygenate blenders from the heading since oxygenate blenders were only respon-
sible for demonstrating compliance with the oxygen standard which has been removed.

Removes requirements relating to compliance with the oxygen standard which have been re-
moved.

Removes the designation requirement relating to oxygen content, removes the RBOB designa-
tion categories of “any oxygenate” and “ether only,” and adds a requirement for RBOB to
be designated regarding the type and amount of oxygenate required to be added.

Removes the requirement for oxygenate blenders to comply with the audit requirements under
subpart F since they will no longer be required to demonstrate compliance with the oxygen
standard.

Removes the option to comply with the oxygen standard on average for oxygenate blenders
since there no longer is an oxygen standard. Also removes provisions for refiners and im-
porters to use gasoline that exceeds the average standard for oxygen to offset gasoline
which does not achieve the average standard for oxygen.

Removes requirements relating to oxygenate blenders who meet the oxygen standard on aver-
age, since there no longer is an oxygen standard.

Removes requirements relating to compliance with the oxygen standard on average since
there no longer is an oxygen standard.

Removes requirements relating to compliance calculations for meeting the oxygen standard on
average, since there no longer is an oxygen standard. Also removes requirements relating
to the generation and use of oxygen credits. Specifies two compliance calculation options
for average xygen content for 2006.

Removes requirements relating to the transfer of oxygen credits.

Removes references to oxygenate blenders since, with the removal of the requirement for oxy-
gen survey, they are no longer subject to survey requirements. Also removes reference to
oxygen regarding consequences of a failure to conduct a required survey.

Removes general survey requirements relating to oxygen surveys.

Clarifies the applicability of this section to oxygenate blenders.

Removes recordkeeping requirements for oxygenate blenders who comply with the oxygen
standard on average, since they no longer will be required to demonstrate compliance with
an oxygen standard. Also removes reference to “types” of credits, since there now is only
one type of credit (i.e., benzene.)

Revises this paragraph to clarify recordkeeping requirements for oxygenate blenders.

Removes reporting requirements for oxygenate blenders since they no longer will be required
to demonstrate compliance with an oxygen standard.

Removes requirement for submitting oxygen averaging reports since there no longer is a re-
quirement to comply with the oxygen standard.

Removes credit transfer report requirements for oxygen credits, since oxygen credits will no
longer be generated.

Removes requirement for oxygenate blenders to submit a report identifying each covered area
that was supplied with averaged RFG, since they no longer will be required to demonstrate
compliance with an oxygen standard.

Removes reporting requirement for oxygenate blenders who comply with the oxygen standard
on a per-gallon basis, since they are no longer required to demonstrate compliance with an
oxygen standard.

Removes requirement for oxygenate blenders to submit a report of the audit required under
§80.65(h), since oxygenate blenders will no longer be required to comply with the audit re-
quirement.

Removes requirement for oxygenate blenders to have reports signed and certified, since they
no longer will be required to submit reports under this section.

Clarifies registration requirements for oxygenate blenders.

Removes product transfer documentation requirement for oxygen content.

Removes requirement for RBOB to be identified on product transfer documents as suitable for
blending with “any-oxygenate,” “ether-only,” since these categories have been removed.

Removes the prohibition against producing and marketing RFG that does not meet the oxygen
minimum standard since the oxygen standard has been removed. Also removes require-
ments to meet the oxygen minimum standard during transition from RBOB to RFG in a stor-
age tank. (Today’s rule also removes the provision in §80.78(a)(1) regarding compliance
with the maximum oxygen standard in §80.41 for simple model RFG. See footnote 3.)

Removes quality assurance requirement to test for compliance with the oxygen standard.

Removes exemptions for California gasoline survey and independent analysis requirements for
oxygenate blenders since they are no longer subject to these requirements.

Removes attest engagement auditor requirements for(c) and (d) oxygenate blenders, since
they are no longer required to conduct attest engagement audits.

Revises attest engagement definition of credit trading records to remove reference to oxygen
credits.

Removes reference to RBOB designations of“any-oxygenate” and “ether-only” with regard to
refiner and importer contracts with downstream oxygenate blenders, since these designa-
tions have been removed from the regulations.

Removes and reserves this section which provided for alternative attest engagement proce-
dures for oxygenate blenders, since they are no longer required to conduct attest audits.

Removes requirement for a certified public accountant or an internal auditor certified by the In-
stitute of Internal Auditors, Inc. to issue an attest engagement report to blenders, since they
are no longer required to conduct attest audits. Removes requirement for blenders to
providea copy of the auditor’s report to EPA.
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§80.133(h)

§80.134

section has been removed.

no longer required to conduct attest audits.

Removes references to “any-oxygenate” and “ether-only” RBOB under § 80.69(a)(8) since this

Removes this section which provides attest procedures for oxygenate blenders since they are

Today’s rule also modifies the
provisions for downstream oxygenate
blending in § 80.69. Under the current
regulations, some refiners and importers
produce or import a product called
“reformulated gasoline blendstock for
oxygenate blending,” or RBOB, which is
gasoline that becomes RFG upon the
addition of an oxygenate. The refiner or
importer of the RBOB determines the
type(s) and amount (or range of
amounts) of oxygenate that must be
added to the RBOB. The RBOB is then
transported to an oxygenate blender
downstream from the refiner or importer
who adds the type and amount of
oxygenate designated for the RBOB by
the refiner or importer. The RBOB
refiner or importer includes the
designated amount of oxygenate in its
emissions performance compliance
calculations for the RBOB; however, it
is the oxygenate blender who actually
adds the oxygenate to the RBOB to
comply with the 2.0 weight percent
oxygen standard for the RFG that is
produced by blending oxygenate into
the RBOB. The regulations require
oxygenate blenders to conduct testing
for oxygen content to ensure that each
batch of RFG complies with the oxygen
standard. With the removal of the
oxygen standard, the current
requirement for oxygenate blenders to
conduct testing to ensure compliance
with the oxygen standard will no longer
be necessary. Accordingly, the
provisions for oxygenate blenders in
§ 80.69 have been modified to remove
the requirement for oxygenate blenders
to test RFG for compliance with the
oxygen standard.

Although there will no longer be an
oxygen content requirement for RFG, we
believe that many refiners and importers
will want to continue to include
oxygenate blended downstream in their
emissions performance compliance
calculations. As a result, the category of
RBOB is being retained and RBOB
refiners and importers will continue to
be required to comply with the contract
and quality assurance (QA) oversight

10 The regulations also include oxygen minimum
standards for simple model RFG and Phase I
complex Model RFG, and an oxygen maximum
standard for simple model RFG. See §§ 80.41(a)
through (d), and (g). These standards are no longer
in effect and today’s rule does not modify the
regulations to remove these standards or
compliance requirements relating to these
standards, except where such requirements are
included in provisions requiring other changes in
today’s rule.

requirements in § 80.69.1" Because
oxygenate blenders will no longer be
conducting testing to ensure compliance
with the oxygen standard, we believe
that RBOB refiner or importer
compliance with the contract and QA
oversight requirements will be
necessary for RBOB designated to be
blended with any amount of oxygenate,
including an amount of oxygenate that
would result in RFG containing 2.0
weight percent (or less) oxygen. As a
result, the generic categories of
oxygenate in § 80.69(a)(8) are eliminated
by today’s rule and RBOB refiners and
importers will be required to comply
with the contract and QA oversight
requirements in § 80.69 for any RBOB
produced or imported. This approach is
consistent with the oversight
requirements in § 80.101(d)(4) for
refiners and importers of conventional
gasoline who wish to include oxygen
added downstream from the refinery or
importer in anti-dumping emissions
compliance calculations.

Although oxygenate blenders will no
longer be subject to the oxygen standard
and associated testing requirements, we
believe that the current requirements for
oxygenate blenders to be registered with
EPA, to add the specific type(s) and
amount (or range of amounts) of
oxygenate designated for the RBOB, and
to maintain records of their blending
operation continue to be necessary in
order to ensure compliance with, and
facilitate enforcement of, the emissions
performance standards for the RFG
produced by blending oxygenate with
RBOB downstream. As a result, these
oxygenate blender requirements are
being retained.

The effective date for the removal of
the oxygen requirement will occur
during 2006. As a result, refiners,

11 EPA intends to promulgate a rule which will
allow RBOB refiners and importers to use an
alternative method of quality assurance (QA)
oversight of downstream oxygenate blenders in lieu
of the contract and QA requirements in
§§80.69(a)(6) and (a)(7). This alternative method
consists of a QA sampling and testing survey
program carried out by an independent surveyor
pursuant to a survey plan approved by EPA. EPA
is currently allowing use of this alternative QA
method under a grant of enforcement discretion that
is scheduled to expire when the rule is
promulgated, or December 31, 2007, whichever is
earlier. See Letter to Edward H. Murphy,
Downstream General Manager, American Petroleum
Institute, dated December 22, 2005, from Grant Y.
Nakayama, Assistant Administrator, Office of
Enforcement and Compliance Assurance, U.S.
Environmental Protection Agency.

importers and oxygenate blenders will
be subject to the oxygen standard for the
months in 2006 prior to the effective
date of this rule. The current regulations
allow parties to demonstrate compliance
either on a per-gallon basis or on an
annual average basis. Since the oxygen
content standard is being removed
during an annual averaging period, EPA
has modified the regulations to reflect
this change and to clarify how parties
would demonstrate compliance with the
average oxygen content standard for
2006. Parties may demonstrate
compliance based on the average oxygen
content of RFG during the months prior
to the effective date for the removal of
the oxygen content requirement. In
addition, any refiner, importer or
oxygenate blender may demonstrate
compliance based on all of the
oxygenated RFG it produces or imports
during 2006. This means a refiner or
importer has two options to show
compliance with the average oxygen
content standard for 2006. The first
option looks only at the RFG produced
or imported from January 1, 2006
through the effective date of this rule.
During this time period, the per-gallon
minimum was in place for RFG, so all
of the RFG would have been
oxygenated. The refiner or importer
would be in compliance if they could
show that they meet the 2.1% average
standard based on the volume and
oxygen content of all of the RFG
produced or imported during this time
period. The second option looks at the
RFG produced or imported from January
1, 2006 through December 31, 2006.
Since there is no per gallon minimum
for oxygen content starting from the
effective date of this rule, some but not
necessarily all of the RFG produced
during the year would have been
oxygenated. The refiner or importer
would be in compliance if they could
show that they meet the 2.1% average
standard based on the RFG volume and
oxygen content of all of the oxygenated
RFG produced or imported during this
time period, i.e., the entire year. Any
non-oxygenated RFG produced or
imported after the effective date of the
rule may be excluded from compliance
calculations.
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VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the bu(f/getary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this direct
final rule does not satisfy the criteria
stated above. As a result, this rule is not
a “significant regulatory action” under
the terms of Executive Order 12866 and
is therefore not subject to OMB review.
Today’s final rule removes certain
requirements applicable to refiners,
importers and oxygenate blenders of
RFG. As such this rule is expected to
reduce overall compliance costs for all
refiners, importers and oxygenate
blenders.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This rule
will have the effect of reducing the
burdens on certain regulated parties
under the reformulated gasoline
regulations. All parties currently subject
to the requirement to submit an annual
oxygen averaging report will no longer
be required to submit such report.
Oxygenate blenders currently subject to
the following requirements will no
longer be subject to these requirements
and associated burdens: RFG batch
reports, RFG annual reports, RFG survey
reports, and RFG attest engagement
reports. The Office of Management and
Budget (OMB) has previously approved
the information collection requirements
contained in the existing regulations at
40 CFR part 80 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.

3501 et seq. and has assigned OMB
control number 2060-0277, EPA ICR
number 1591. A copy of the OMB
approved Information Collection
Request (ICR) may be obtained from
Susan Auby, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822T); 1200 Pennsylvania
Ave., NW., Washington, DC 20460 or by
calling (202) 566—1672.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this rule.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201); (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
EPA has concluded that this action will
not have a significant economic impact
on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to

identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. 603 and 604. Thus, an agency
may conclude that a rule will not have
a significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule.

This final rule removes certain
requirements applicable to all refiners,
importers and oxygenate blenders of
RFG, including small business refiners,
importers and oxygenate blenders.
Specifically, this rule removes the
burden on refiners, importers and
oxygenate blenders to comply with the
RFG oxygen requirement and associated
compliance requirements. Although in
certain situations some refiners and
importers, including some small refiners
and importers, may be required to
conduct some additional oversight of
oxygenate blenders, we believe that the
burden of any additional oversight will
be of minor significance compared to
the relief from the burden of complying
with the oxygen requirement. We have
therefore concluded that today’s final
rule will relieve regulatory burden for
all small entities subject to the RFG
regulations.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
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any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local or tribal governments or the
private sector that will result in
expenditures of $100 million or more.
This rule affects gasoline refiners,
importers and oxygenate blenders by
removing the oxygen content
requirement for RFG and associated
compliance requirements. As a result,
this rule will have the overall effect of
reducing the burden of the RFG
regulations on these regulated parties.
Therefore, the requirements of the
Unfunded Mandates Act do not apply to
this action.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
removes the oxygen standard for RFG.
The requirements of the rule will be
enforced by the Federal government at
the national level. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
This rule applies to gasoline refiners
and importers who supply RFG, and to
other parties downstream in the
gasoline distribution system. Today’s
action contains certain modifications to
the federal requirements for RFG, and
does not impose any enforceable duties
on communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under the Order has the potential to
influence the regulation. This final rule

is not subject to Executive Order 13045
because it is not economically
significant and does not establish an
environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Acts That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not an economically
“significant energy action” as defined in
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it does not have a
significant adverse effect on the supply,
distribution, or use of energy. This rule
eliminates the oxygen content
requirement for RFG and associated
compliance requirements. This change
will have the effect of reducing burdens
on suppliers of RFG, which, in turn,
may have a positive effect on gasoline
supplies. RFG refiners and blenders may
continue to use oxygenates at their
discretion where and when it is most
economical to do so. With the
implementation of the renewable fuels
standard also contained in the Energy
Act, the blending of ethanol, in
particular, into gasoline is expected to
increase considerably, not decrease.
Therefore, despite this action to remove
the oxygenate mandate in RFG, when
viewed in the context of companion
energy legislation, overall use of
oxygenates is expected to increase in the
future.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rule does not establish new
technical standards within the meaning
of the NTTAA. Therefore, EPA did not
consider the use of any voluntary
consensus standards.



26698 Federal Register/Vol.

71, No. 88/Monday, May 8, 2006/Rules and Regulations

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(a).

K. Clean Air Act Section 307(d)

This rule is subject to section 307(d)
of the CAA. Section 307(d)(7)(B)
provides that “[o]nly an objection to a
rule or procedure which was raised with
reasonable specificity during the period
for public comment (including any
public hearing) may be raised during
judicial review.” This section also
provides a mechanism for the EPA to
convene a proceeding for
reconsideration, “[i]f the person raising
an objection can demonstrate to the EPA
that it was impracticable to raise such
objection within [the period for public
comment] or if the grounds for such
objection arose after the period for
public comment (but within the time
specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule.” Any person
seeking to make such a demonstration to
the EPA should submit a Petition for
Reconsideration to the Office of the
Administrator, U.S. EPA, Room 3000,
Ariel Rios Building, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, with
a copy to both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Director of the
Air and Radiation Law Office, Office of
General Counsel (Mail Code 2344A),
U.S. EPA, 1200 Pennsylvania Ave.,
NW., Washington, DC 20004.

VII. Statutory Provisions and Legal
Authority

The statutory authority for the actions
in today’s direct final rule comes from
section 211 and 301(a) of the CAA.

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
gasoline, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: May 2, 2006.
Stephen L. Johnson,
Administrator.

m 40 CFR part 80 is amended as follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7545 and
7601(a)).

m 2. The stay on § 80.65(d)(2)(vi) and

§80.129(a), (d)(3)(iii), (d)(3)(iv), and

(d)(3)(v), published on November 28,
1994 (59 FR 60715) is lifted.

Subpart A—[Amended]

m 3. Section 80.2 is amended by revising
paragraph (ii) to read as follows:

§80.2 Definitions.

* * * * *

(ii) Reformulated gasoline credit
means the unit of measure for the paper
transfer of benzene content resulting
from reformulated gasoline which
contains less than 0.95 volume percent

benzene.
* * * * *

Subpart D—[Amended]

m 4. Section 80.41 is amended by:
m a. In the table in paragraph (e),
removing the entry

“Oxygen content (percent, by weight)
(does not apply to gasoline subject
to the provisions in §80.81) * * *
>2.0;”
m b. In the table in paragraph (f),
removing the entry

“Oxygen content (percent by weight)
(does not apply to gasoline subject
to the provisions in § 80.81):

Standard * * * >2.1

Per-Gallon Minimum >1.5”

m b. Removing and reserving paragraph
(0); and

W c. Revising paragraph (q) heading and
introductory text and (q)(1) to read as
follows:

§80.41 Standards and requirements for
compliance.
* * * * *

(o) [Reserved]

* * * * *

(q) Refineries and importers subject to
adjusted standards. Standards for
average compliance that are adjusted to
be more or less stringent by operation of
paragraphs (k), (1) (m) or (n) of this
section apply to average reformulated
gasoline produced at each refinery or
imported by each importer as follows:

(1) Adjusted standards for a covered
area apply to averaged reformulated
gasoline that is produced at a refinery if:

(i) Any averaged reformulated
gasoline from that refinery supplied the
covered area during any year a survey
was conducted which gave rise to a
standards adjustment; or

(ii) Any averaged reformulated
gasoline from that refinery supplies the
covered area during any year that the
standards are more stringent than the
initial standards; unless

(iii) The refiner is able to show that
the volume of averaged reformulated
gasoline from a refinery that supplied
the covered area during any years under
paragraphs (q)(1)(i) or (ii) of this section
was less than one percent of the
reformulated gasoline produced at the
refinery during that year, or 100,000
barrels, whichever is less.

m 5. Section 80.65 is amended by:

m a. Revising the heading;

m b. Revising paragraphs (c)(1)(ii) and
(c)(3), removing paragraph (c)(1)(iii) and
removing and reserving paragraph (c)(2);
m c. Removing and reserving

(d)(2)(v)(D); revising paragraph (d)(2)(vi)
and (d)(3); and

m d. Revising paragraph (h) to read as
follows:

§80.65 General requirements for refiners
and importers.

* * * * *

(C) * *x %

(1) * % %

(ii) Those standards and requirements
it designated under paragraph (d) of this
section for average compliance on an
average basis over the applicable
averaging period.

(2) [Reserved]

(3)(i) For each averaging period, and
separately for each parameter that may
be met either per-gallon or on average,
any refiner shall designate for each
refinery, or any importer shall designate
its gasoline or RBOB as being subject to
the standard applicable to that
parameter on either a per-gallon or
average basis. For any specific averaging
period and parameter all batches of
gasoline or RBOB shall be designated as
being subject to the per-gallon standard,
or all batches of gasoline and RBOB
shall be designated as being subject to
the average standard. For any specific
averaging period and parameter a refiner
for a refinery, or any importer may not
designate certain batches as being
subject to the per-gallon standard and
others as being subject to the average
standard.

(ii) In the event any refiner for a
refinery, or any importer fails to meet
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the requirements of paragraph (c)(3)(i) of
this section and for a specific averaging
period and parameter designates certain
batches as being subject to the per-
gallon standard and others as being
subject to the average, all batches
produced or imported during the
averaging period that were designated as
being subject to the average standard
shall, ab initio, be redesignated as being
subject to the per-gallon standard. This
redesignation shall apply regardless of
whether the batches in question met or
failed to meet the per-gallon standard
for the parameter in question.

(d) * k%

(2) * *x %

(V) * x %

(D) [Reserved]

* * * * *

(vi) In the case of RBOB, the gasoline
must be designated as RBOB and the
designation must include the type(s)
and amount(s) of oxygenate required to
be blended with the RBOB.

(3) Every batch of reformulated or
conventional gasoline or RBOB
produced or imported at each refinery
or import facility shall be assigned a
number (the ‘““batch number”’),
consisting of the EPA-assigned refiner or
importer registration number, the EPA
facility registration number, the last two
digits of the year in which the batch was
produced, and a unique number for the
batch, beginning with the number one
for the first batch produced or imported
each calendar year and each subsequent
batch during the calendar year being
assigned the next sequential number
(e.g., 4321-54321-95-000001, 4321—
543321-95-000002, etc.)

* * * * *

(h) Compliance audits. Any refiner
and importer of any reformulated
gasoline or RBOB shall have the
reformulated gasoline and RBOB it
produced or imported during each
calendar year audited for compliance
with the requirements of this subpart D,
in accordance with the requirements of
subpart F, at the conclusion of each

calendar year.
* * * * *

m 6. Section 80.67 is amended by:

W a. Revising paragraphs (a)(1) and
(a)(2)(@)(A);

m b. Removing and reserving paragraph
(b)(3);

m c. Removing and reserving paragraph
®);

m d. Revising paragraphs (g)

introductory text, (g)(3), (g)(5)
introductory text, (g)(6) introductory
text, removing and reserving paragraphs
(g)(5)(i) and (g)(6)(i); adding paragraph
(g)(7); and

m e. Revising paragraphs (h)(1)
introductory text, (h)(1)(iv), (h)(1)(v) and

(h)(3)(ii), and removing paragraphs
(h)(1)(vi), (h)(1)(vii) and (h)(1)(viii), to

read as follows:

§80.67 Compliance on average
* * * * *
(a] * * %

(1) Any refiner or importer that
complies with the compliance survey
requirements of § 80.68 has the option
of meeting the standards specified in
§80.41 for average compliance in
addition to the option of meeting the
standards specified in § 80.41 for per-
gallon compliance; any refiner or
importer that does not comply with the
survey requirements must meet the
standards specified in § 80.41 for per-
gallon compliance, and does not have
the option of meeting standards on
average.

(2)(1)(A) A refiner or importer that
produces or imports reformulated
gasoline that exceeds the average
standard for benzene (but not for other
parameters that have average standards)
may use such gasoline to offset
reformulated gasoline which does not
achieve this average standard, but only
if the reformulated gasoline that does
not achieve this average standard is sold
to ultimate consumers in the same
covered area as was the reformulated
gasoline which exceeds the average
standard; provided that:

(b) * * %
(3) [Reserved]

(f) [Reserved]

(g) Compliance calculation. To
determine compliance with the
averaged standards in § 80.41, any
refiner for each of its refineries at which
averaged reformulated gasoline or RBOB
is produced, and any importer that
imports averaged reformulated gasoline
or RBOB shall, for each averaging period
and for each portion of gasoline for
which standards must be separately
achieved, and for each relevant

standard, calculate:
* * * * *

(3) For the VOC, NOx, and toxics
emissions performance standards, the
actual totals must be equal to or greater
than the compliance totals to achieve
compliance.

* * * * *

(5) If the actual total for the benzene
standard is greater than the compliance
total, credits for this parameter must be
obtained from another refiner or

importer in order to achieve
compliance:

(i) [Reserved]
* * * * *

(6) If the actual total for the benzene
standard is less than the compliance
totals, credits for this parameter are
generated.

(i) [Reserved]

(7) In 2006 only, compliance with the
oxygen standards in § 80.41 may be
based on the volume and oxygen
content of all reformulated gasoline
produced or imported during the period
January 1, 2006, through May 5, 2006 or
the volume and oxygen content of all
oxygenated reformulated gasoline
produced or imported during the 2006
annual averaging period (January 1
thliloll)lgh December 31).

(1) Compliance with the averaged
standards specified in § 80.41 for
benzene (but for no other standards or
requirements) may be achieved through
the transfer of benzene credits provided
that:

* * * * *

(iv) The credits are transferred, either
through inter-company or intra-
company transfers, directly from the
refiner or importer that creates the
credits to the refiner or importer that
uses the credits to achieve compliance;
and

(v) Benzene credits are not used to
achieve compliance with the maximum
benzene content standards in § 80.41.

* * * * *

(3) * *x %

(ii) No refiner or importer may create,
report, or transfer improperly created

credits; and
* * * * *

m 7. Section 80.68 is amended by
revising paragraphs (a) introductory
text, (a)(3), (b) introductory text,
(b)(4)(i), (b)(4)(ii), (c)(3), (c)(4)(i), and
(c)(13)(v)(L), and removing and
reserving paragraph (c)(12) to read as
follows:

§80.68 Compliance surveys.

(a) Compliance survey option 1. In
order to satisfy the compliance survey
requirements, any refiner or importer
shall properly conduct a program of
compliance surveys in accordance with
a survey program plan which has been
approved by the Administrator of EPA
in each covered area which is supplied
with any gasoline for which compliance
is achieved on average that is produced
by that refinery or imported by that
importer. Such approval shall be based
upon the survey program plan meeting
the following criteria:

* * * * *

(3) In the event that any refiner or
importer fails to properly carry out an
approved survey program, the refiner or
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importer shall achieve compliance with
all applicable standards on a per-gallon
basis for the calendar year in which the
failure occurs, and may not achieve
compliance with any standard on an
average basis during this calendar year.
This requirement to achieve compliance
per-gallon shall apply ab initio to the
beginning of any calendar year in which
the failure occurs, regardless of when
during the year the failure occurs.

(b) Compliance survey option 2. A
refiner or importer shall be deemed to
have satisfied the compliance survey
requirements described in paragraph (a)
of this section if a comprehensive
program of surveys is properly
conducted in accordance with a survey
program plan which has been approved
by the Administrator of EPA. Such
approval shall be based upon the survey
program plan meeting the following
criteria:

* * * * *

(4) * Kk %

(i) Each refiner or importer who
supplied any reformulated gasoline or
RBOB to the covered area and who has
not satisfied the survey requirements
described in paragraph (a) of this
section shall be deemed to have failed
to carry out an approved survey
program; and

(i1) The covered area will be deemed
to have failed surveys for VOC and NOx
emissions performance, and survey
series for benzene and toxic and NOx
emissions performance.

(C) * *x %

(3)(i) A VOC survey and a NOx survey
shall consist of any survey conducted
during the period June 1 through
September 15;

(ii) A sample of gasoline taken at a
retail outlet or wholesale purchaser-
consumer facility that has within the
past 30 days commingled ethanol
blended reformulated gasoline with
non-ethanol blended reformulated
gasoline in accordance with the
provisions in § 80.78(a)(8) shall not be
used in a VOC survey required under
this section.

(4)(i) A toxics and benzene survey
series shall consist of all surveys
conducted in a single covered area
during a single calendar year.

* * * * *

(12) [Reserved]

(13) EE

(V) * Kk %

(L) The average toxics emissions
reduction percentage for simple model
samples and the percentage for complex
model samples, the average benzene
percentage, and for each survey
conducted during the period June 1
through September 15, the average VOC

emissions reduction percentage for
simple model samples and the
percentage for complex model samples,
and the average NOx emissions
reduction percentage for all complex

model samples;
* * * * *

m 8. Section 80.69 is amended by:

m a. Revising paragraphs (a)(6)(ii) and
(iii), (a)(10) introductory text, removing
and reserving paragraphs (a)(8) and
(a)(9), and removing paragraph (a)(6)(iv);
m b. Revising paragraph (b);

m c. Removing and reserving paragraph
(c);

m d. Revising paragraph (d); and

m e. Revising paragraph (e), to read as
follows:

§80.69 Requirements for downstream
oxygenate blending.
* * * * *

(a] R

(6) * k%

(ii) Allow the refiner or importer to
conduct the quality assurance sampling
and testing required under this
paragraph (a); and

(iii) Stop selling any gasoline found
not to comply with the standards under
which the RBOB was produced or

imported.
* * * * *

(8) [Reserved]

(9) [Reserved]

(10) Specify in the product transfer
documentation for the RBOB each
oxygenate type or types and amount or
range of amounts which, if blended with
the RBOB will result in reformulated

gasoline which:
* * * * *

(b) Requirements for oxygenate
blenders. For all RBOB received by any
oxygenate blender, the oxygenate
blender shall:

(1) Add oxygenate of the type(s) and
amount (or within the range of amounts)
specified in the product transfer
documents for the RBOB; and

(2) Meet the recordkeeping
requirements specified in § 80.74.

(c) [Reserved]

(d) Requirements for distributors
dispensing RBOB into trucks for
blending. Any distributor who
dispenses any RBOB into any truck
which delivers gasoline to retail outlets
or wholesale purchase-consumer
facilities, shall for such RBOB so
dispensed:

(1) Transfer the RBOB only to an
oxygenate blender who has registered
with the Administrator or EPA as such;
and

(2) Obtain from the oxygenate blender
the oxygenate blender’s EPA registration
number.

(e) Additional requirements for
oxygenate blenders who blend
oxygenate in trucks. Any oxygenate
blender who obtains any RBOB in any
gasoline delivery truck shall on each
occasion it obtains RBOB from a
distributor, supply the distributor with
the oxygenate blender’s EPA registration
number.

m 9. Section 80.73 is amended by
revising the introductory text to read as
follows:

§80.73 Inability to produce conforming
gasoline in extraordinary circumstances.

In appropriate extreme and unusual
circumstances (e.g., natural disaster or
Act of God) which are clearly outside
the control of the refiner, importer, or
oxygenate blender and which could not
have been avoided by the exercise of
prudence, diligence, and due care, EPA
may permit a refiner, importer, or
oxygenate blender, for a brief period, to
distribute gasoline which does not meet
the requirements for reformulated
gasoline, or does not contain the type(s)
and amount(s) of oxygenate required
under § 80.69(b)(1), if:

* * * * *

m 10. Section 80.74 is amended by
revising paragraph (c) introductory text,
(c)(2), and (d) introductory text to read
as follows:

§80.74 Recordkeeping requirements.
* * * * *

(c) Refiners and importers of averaged
gasoline. In addition to other
requirements of this section, any refiner
or importer who produces or imports
any reformulated gasoline for which
compliance with one or more applicable
standard is determined on an average
shall maintain records containing the

following information:
* * * * *

(2) For any credits bought, sold,
traded or transferred pursuant to
§80.67(h), the dates of the transactions,
the names and EPA registration
numbers of the parties involved, and the
number of credits transferred.

(d) Oxygenate blenders. Any
oxygenate blender who blends any
oxygenate with any RBOB shall, for
each occasion such blending occurs,
maintain records containing the

following:

m 11. Section 80.75 is amended as
follows:

m a. By revising the introductory text;
m b. By revising paragraph (a)
introductory text and removing and
reserving paragraph (a)(2);

m c. By removing and reserving
paragraph (f); and
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m d. By revising paragraphs (h), (i), (1),
(m), and (n)(2).
The revisions read as follows:

§80.75 Reporting requirements.

Any refiner or importer shall report as
specified in this section, and shall
report such other information as the
Administrator may require.

(a) Quarterly reports for reformulated
gasoline. Any refiner or importer that
produces or imports any reformulated
gasoline or RBOB shall submit quarterly
reports to the Administrator for each
refinery at which such reformulated
gasoline or RBOB was produced and for
all such reformulated gasoline or RBOB
imported by each importer.

* * * * *
(2) * *x %
(vii) [Reserved]
(f) [Reserved]

* * * * *

(h) Credit transfer reports. As an
additional part of the fourth quarterly
report required by this section, any
refiner or importer shall, for each
refinery or importer, supply the
following information for any benzene
credits that are transferred from or to
another refinery or importer:

(1) The names, EPA-assigned
registration numbers and facility
identification numbers of the transferor
and transferee of the credits;

(2) The number(s) of credits that were
transferred; and

(3) The date(s) of the transaction(s).

(i) Covered areas of gasoline use
report. Any refiner that produced any
reformulated gasoline that was to meet
any reformulated gasoline standard on
average (“‘averaged reformulated
gasoline”) shall, for each refinery at
which such averaged reformulated
gasoline was produced submit to the
Administrator, with the fourth quarterly
report, a report that contains the
identity of each covered area that was
supplied with any averaged
reformulated gasoline produced at each
refinery during the previous year.

* * * * *

(1) Reports for per-gallon compliance
gasoline. In the case of reformulated
gasoline or RBOB for which compliance
with each of the standards set forth in
§80.41 is achieved on a per-gallon basis,
the refiner or importer shall submit to
the Administrator, by the last day of
February of each year beginning in
1996, a report of the volume of each
designated reformulated gasoline or
RBOB produced or imported during the
previous calendar year for which
compliance is achieved on a per-gallon
basis, and a statement that each gallon

of this reformulated gasoline or RBOB
met the applicable standards.

(m) Reports of compliance audits.
Any refiner or importer shall cause to be
submitted to the Administrator, by May
31 of each year, the report of the
compliance audit required by § 80.65(h).

n***

(2) Signed and certified as correct by
the owner or a responsible corporate

officer of the refiner or importer.
* * * * *

m 12. Section 80.76 is amended by
revising paragraph (a) to read as follows:

§80.76 Registration of refiners, importers
or oxygenate blenders.

(a) Registration with the
Administrator of EPA is required for any
refiner and importer that produces or
imports any reformulated gasoline or
RBOB, and any oxygenate blender that
blends oxygenate into RBOB.

* * * * *

m 13. Section 80.77 is amended by
removing and reserving paragraph
(g)(2)(ii) and revising paragraph (i)(2) to
read as follows:

§80.77 Product transfer documentation.

(g] * * *
(2) * % %
(i) [Reserved]
* * * * *

(1)

(2) The oxygenate type(s) and
amount(s) that are intended for blending
with the RBOB;

* * * * *

m 14. Section 80.78 is amended by
removing and reserving paragraph
(a)(1)(ii) and revising paragraph
(a)(11)(iv) to read as follows:

§80.78 Controls and prohibitions on
reformulated gasoline.

* % %
(i]) * % %
(i) [Reserved]
* * * * *
(1 1] * % %

(iv) When transitioning from RBOB to
reformulated gasoline, the reformulated
gasoline must meet all applicable
standards that apply at the terminal

subsequent to any oxygenate blending;
* * * * *

m 15. Section 80.79 is amended by
revising paragraph (c)(1) to read as
follows:

§80.79 Liability for violations of the
prohibited activities.
* * * * *

(C] R

(1) Of a periodic sampling and testing
program to determine if the applicable

maximum and/or minimum standards
for benzene, RVP, or VOC emission

performance are met.
* * * * *

m 16. Section 80.81 is amended by
revising paragraphs (b)(1) and (b)(2) to
read as follows:

§80.81 Enforcement exemptions for
California gasoline.
* * * * *

(b)(1) Any refiner or importer of
gasoline that is sold, intended for sale,
or made available for sale as a motor
fuel in the State of California is, with
regard to such gasoline, exempt from the
compliance survey provisions contained
in §80.68.

(2) Any refiner or importer of
California gasoline is, with regard to
such gasoline, exempt from the
independent analysis requirements
contained in § 80.65(f).

* * * * *

Subpart F—[Amended]

m 17. Section 80.125 is amended by
revising paragraphs (a), (c) and (d)
introductory text, to read as follows:

§80.125 Attest engagements.

(a) Any refiner and importer subject to
the requirements of this subpart F shall
engage an independent certified public
accountant, or firm of such accountants
(hereinafter referred to in this subpart F
as “CPA”), to perform an agreed-upon
procedures attestation engagement of
the underlying documentation that
forms the basis of the reports required
by §§80.75 and 80.105.

* * * * *

(c) The CPA may complete the
requirements of this subpart F with the
assistance of internal auditors who are
employees or agents of the refiner or
importer, so long as such assistance is
in accordance with the Statements on
Standards for Attestation Engagements.

(d) Notwithstanding the requirements
of paragraph (a) of this section, any
refiner or importer may satisfy the
requirements of this subpart F if the
requirements of this subpart F are
completed by an auditor who is an
employee of the refiner or importer,
provided that such employee:

* * * * *

m 18. Section 80.126 is amended by
revising paragraph (b) to read as follows:

§80.126 Definitions.
* * * * *

(b) Credit Trading Records. Credit
trading records shall include worksheets
and EPA reports showing actual and
complying totals for benzene; credit
calculation worksheets; contracts; letter
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agreements; and invoices and other
documentation evidencing the transfer

of credits.
* * * * *

m 19. Section 80.128 is amended by
revising paragraph (e)(2) to read as
follows:

§80.128 Alternative agreed upon
procedures for refiners and importers.
* * * * *

(e) * k%

(2) Determine that the requisite
contract was in place with the
downstream blender designating the

required blending procedures;
* * * * *

§80.129 [Removed]

m 20. Section 80.129 is removed and
reserved.

m 21. Section 80.130 is amended by
revising paragraph (a) to read as follows:

§80.130 Agreed upon procedures reports.

(a) Reports. (1) The CPA or CIA shall
issue to the refiner or importer a report
summarizing the procedures performed
in the findings in accordance with the
attest engagement or internal audit
performed in compliance with this
subpart.

(2) The refiner or importer shall
provide a copy of the auditor’s report to
the EPA within the time specified in
§80.75(m).

* * * * *

m 22. Section 80.133 is amended by
revising paragraphs (h)(1) and (h)(4) to
read as follows:

§80.133 Agreed upon procedures for
refiners and importers.

(h) * * =*

(1) Obtain from the refiner or importer
the oxygenate type and volume, and
oxygen volume required to be hand
blended with the RBOB, in accordance
with §80.69(a)(2).

* * * * *

(4) Perform the following procedures
for each batch report included in
paragraph (h)(4)(i)(B) of this section:

(i) Obtain and inspect a copy of the
executed contract with the downstream
oxygenate blender (or with an
intermediate owner), and confirm that
the contract:

(A) Was in effect at the time of the
corresponding RBOB transfer; and

(B) Allowed the company to sample
and test the reformulated gasoline made
by the blender.

(ii) Obtain a listing of RBOB blended
by downstream oxygenate blenders and
the refinery’s or importer’s oversight test
results, and select a representative

sample, in accordance with the
guidelines in § 80.127, from the listing
of test results and for each test selected
perform the following:

(A) Obtain the laboratory analysis for
the batch, and agree the type of
oxygenate used and the oxygenate
content appearing in the laboratory
analysis to the instructions stated on the
product transfer documents
corresponding to a RBOB receipt
immediately preceding the laboratory
analysis and used in producing the
reformulated gasoline batch selected
within the acceptable ranges set forth at
§80.65(e)(2)(1);

(B) Calculate the frequency of
sampling and testing or the volume
blended between the test selected and
the next test; and

(C) Agree the frequency of sampling
and testing or the volume blended
between the test selected and the next
test to the sampling and testing
frequency rates stated in § 80.69(a)(7).

* * * * *
§80.134 [Removed]
m 23. Section 80.134 is removed.

[FR Doc. 06—4252 Filed 5-5—-06; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039—6155-31; I.D.
042606G]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan (ALWTRP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the ALWTRP’s
implementing regulations. These
regulations apply to lobster trap/pot and
anchored gillnet fishermen in an area
totaling approximately 1,615 to 1,881
nm? (5,539 to 6,452 km?2), east of Boston,
MA, for 15 days. The purpose of this
action is to provide protection to an
aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
May 10, 2006, through 2400 hours May
24, 2006.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region,
One Blackburn Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.
SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP Web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMEFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
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allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km2)) such that right whale
density is equal to or greater than 0.04
right whales per nm?2 (1.85 km?2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMFS. A reliable report would be a
credible right whale sighting.

On April 22, 2006, an aerial survey
reported a sighting of eleven right
whales in the proximity 42° 23’ N. lat.
and 70° 22" W. long. This position lies
east of Boston, MA. After conducting an
investigation, NMFS ascertained that
the report came from a qualified
individual and determined that the
report was reliable. Thus, NMFS has
received a reliable report from a
qualified individual of the requisite
right whale density to trigger the DAM
provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMEFS has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

Until May 15, the DAM Zone is bound

by the following coordinates:

42°44’N., 70° 47 W. (NW Corner)

42°44'N., 69°52 W.

41°55"N., 69° 52 W.

41°55"N., 69° 58 W. and follow the
coastline northwest to

42°05"N., 70° 10 W.

42°12"N., 70° 15 W.

42°12"N., 70° 30 W.

41°55"N., 70° 30 W.

41°55"N., 70° 33 W. and follow the
coastline northwest to

42°16"N., 70° 50 W.

42°33’N., 70° 50 W. and follow the
coastline northeast then northwest to

42°44’N., 70° 47 W. (NW Corner)

After May 15, the Cape Cod Bay
Restricted Area expires and the DAM
zone is bound by the following
coordinates:

42° 44’ N., 70° 47" W. (NW Corner)

42°44’N., 69° 52" W.

41°55"N., 69° 52" W.

41°55"N., 69° 58’ W. and follow the
coastline northwest then southeast to

41°55"N., 70° 05" W.

41°55"N., 70° 33’ W. and follow the
coastline northwest to

42°16"N., 70° 50" W.

42°33'N., 70° 50" W. and follow the
coastline northeast then northwest to

42°44’N., 70° 47" W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone. Special note for
gillnet fishermen: a portion of this DAM
zone overlaps the Gulf of Maine Closure
Area 3 found at 50 CFR 648.81(f),
Georges Bank Seasonal Closure Area
found at 50 CFR 648.81(g), and
Northeast multispecies Western Gulf of
Maine Closure Area found at 50 CFR
648.81(I). Due to these closures, sink
gillnet gear is prohibited from these
portions of the DAM zone during these
time periods.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
Inshore State Lobster Waters, Northern
Nearshore Lobster Waters, Cape Cod
Bay Restricted Area (after May 15), and
the Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all of
the following gear modifications while
the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portion of the Other
Northeast Gillnet Waters, Cape Cod Bay
Restricted Area (after May 15), and the
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all the
following gear modifications while the
DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum
breaking strength of 1,100 1b (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak
links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
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two weak links must be placed in the
center of each of the up and down lines
at the panel ends;

5. A weak link with a maximum
breaking strength of 1,100 1b (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours May 10, 2006,
through 2400 hours May 24, 2006,
unless terminated sooner or extended by
NMFS through another notification in
the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
Web site, and other appropriate media
immediately upon issuance of this final
rule by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location

before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means as
soon as the AA signs it, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary

for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: May 2, 2006.
James W. Balsiger,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—4283 Filed 5-3—-06; 2:28 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 041110317-4364-02; 1.D.
042706A]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring
5,871 1b (2,663 kg) of commercial
summer flounder quota to the
Commonwealth of Virginia from its
2006 quota. By this action, NMFS
adjusts the quotas and announces the
revised commercial quota for each state
involved.

DATES: Effective May 3, 2006 through
December 31, 2006, unless NMFS
publishes a superseding document in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Management
Specialist, (978) 281-9341, FAX (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
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specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.100.

The final rule implementing
Amendment 5 to the FMP that was
published on December 17, 1993 (58 FR
65936), provided a mechanism for
summer flounder quota to be transferred
from one state to another. Two or more
states, under mutual agreement and
with the concurrence of the
Administrator, Northeast Region, NMFS
(Regional Administrator), can transfer or

combine summer flounder commercial
quota under § 648.100(d). The Regional
Administrator is required to consider
the criteria set forth in § 648.100(d)(3) in
the evaluation of requests for quota
transfers or combinations.

North Carolina has agreed to transfer
5,871 1b (2,663 kg) of its 2006
commercial quota to Virginia to cover
landings of two North Carolina vessels
granted safe harbor in Virginia following
mechanical problems. The Regional
Administrator has determined that the
criteria set forth in § 648.100(d)(3) have
been met. The revised quotas for
calendar year 2006 are: North Carolina,

3,820,228 1b (1,732,826 kg); and
Virginia, 2,977,543 1b (1,350,591 kg].

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 2, 2006.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—4282 Filed 5-3-06; 2:28 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 71, No. 88

Monday, May 8, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 5

[Docket No. DHS—2006-0018]

Privacy Act of 1974: Implementation of
Exemptions

AGENCY: Privacy Office, Office of the
Secretary, Department of Homeland
Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security has given notice of a new
Department-wide system of records
pursuant to the Privacy Act of 1974 for
Department of Homeland Security
General Training Records. In this
proposed rulemaking, the Department
proposes to exempt portions of this
system of records from one or more
provisions of the Privacy Act in order to
preserve the objectivity and fairness of
testing and examination material.
DATES: Comments must be received on
or before June 7, 2006.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2006—0018, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Fax:571-227-4171.

Mail: Acting Chief Privacy Officer,
Department of Homeland Security, 601
S. 12th Street, Arlington, VA 22202-
4220.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Maureen Cooney, Acting Chief Privacy
Officer, Department of Homeland

Security, 601 South 12th Street,
Arlington, VA 22202-4220 by telephone
(571) 227-3813 or facsimile (571) 227—
4171.

SUPPLEMENTARY INFORMATION:
Background

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system, in order to
make agency record keeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

Elsewhere in the Federal Register, the
Department of Homeland Security has
published a new system of records to
cover all of its general training records.
This record system will allow all
component parts of DHS to maintain
training records under one centralized
system. The system will consist of both
electronic and paper records and will be
used by DHS and its components and
offices to maintain records about
individual training, including
enrollment and participation
information, information pertaining to
class schedules, programs, and
instructors, training trends and needs,
tests and examination materials, and
assessments of training efficacy. The
data will be collected by employee
name or other unique identifier. The
collection and maintenance of this
information will assist DHS in meeting
its obligation to train its personnel,
contractors and other individuals in
order to ensure that the agency mission
can be successfully accomplished.

The Privacy Act allows government
agencies to exempt certain records from
its access and amendment and certain
other provisions. If an agency claims an
exemption, however, it must issue a
Notice of Proposed Rulemaking to make
clear to the public the reasons why a
particular exemption is claimed.

DHS is claiming an exemption for
certain records in this new record
system pursuant to 5 U.S.C. 552a(k)(6).
Since its training records will include
testing and examination materials, DHS
is claiming an exemption for these
records in order to preserve the
objectivity and fairness of the testing
and examination process.

List of Subjects in 6 CFR Part 5

Privacy; Freedom of information.

For the reasons stated in the
preamble, DHS proposes to amend
chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat. 2135,
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A
also issued under 5 U.S.C. 552. Subpart B
also issued under 5 U.S.C. 552a.

2. At the end of appendix C to part 5,
Exemption of Record Systems Under the
Privacy Act, add the following new
paragraph “5:

* * * * *

5. The Department of Homeland
Security General Training Records
system of records consists of electronic
and paper records and will be used by
DHS and its components and offices to
maintain records about individual
training, including enrollment and
participation information, information
pertaining to class schedules, programs,
and instructors, training trends and
needs, testing and examination
materials, and assessments of training
efficacy. The data will be collected by
employee name or other unique
identifier. The collection and
maintenance of this information will
assist DHS in meeting its obligation to
train its personnel and contractors in
order to ensure that the agency mission
can be successfully accomplished.

Pursuant to exemptions 5 U.S.C.
552a(k)(6) of the Privacy Act, portions of
this system are exempt from 5 U.S.C.
552a(d) to the extent that records in this
system relate to testing or examination
materials used solely to determine
individual qualifications for
appointment in the Federal service.
Access to or amendment of this
information by the data subject would
compromise the objectivity and fairness
of the testing and examination process.

Dated: April 28, 2006.
Maureen Cooney,
Acting Chief Privacy Officer.
[FR Doc. E6-6810 Filed 5—4—06; 8:45 am]|
BILLING CODE 4410-10-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—24010; Directorate
Identifier 2006-CE-14-AD]

RIN 2120-AA64

Airworthiness Directives; Cirrus
Design Corporation Model SR20 and
SR22 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Cirrus Design Corporation (CDC)
Model SR20 and SR22 airplanes. This
proposed AD would require you to
check the maintenance records to
determine whether the brake caliper
piston O-ring seals were replaced at the
last annual or 100-hour inspection. If
the O-rings were not replaced, this
proposed AD would require you to
replace the O-ring seals with new seals
or replace brake calipers. This proposed
AD would also require you to modify
the main landing gear wheel fairings to
add temperature indicator sticker
inspection holes, trim the wheel fairings
to prevent them from holding fluids,
install temperature indicator stickers on
the brake calipers, and insert Revision
A6 (with revised preflight walk-around
and taxi procedures) into the Pilot’s
Operating Handbook (POH). This
proposed AD results from several
reports of airplanes experiencing brake
fires and two airplanes losing
directional control. We are issuing this
proposed AD to detect, correct, and
prevent overheating damage to the brake
caliper piston O-ring seals, which could
result in leakage of brake hydraulic
fluid. Consequently, this could lead to
the loss of braking with loss of airplane
directional control or brake fire.

DATES: We must receive comments on
this proposed AD by July 10, 2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
0001. Fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Cirrus Design
Corporation, 4515 Taylor Circle, Duluth,
Minnesota 55811; telephone: (218) 727—
2737 or on the Internet at http://
www.cirrusdesign.com.

You may examine the comments on
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Wess Rouse, Aerospace Engineer, ACE—
117C, Chicago Aircraft Certification
Office, 2300 East Devon Avenue, Room
107, Des Plaines, Illinois 60018;
telephone: (847) 294-8113; facsimile:
(847) 294-7834.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include the docket number,
“FAA-2006-24010; Directorate
Identifier 2006—CE-14—AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the DOT docket Web site, anyone can
find and read the comments received
into any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.).

Discussion

The FAA recently received four
reports of CDC Models SR20 and SR22
airplanes experiencing brake fires and
one airplane losing directional control
resulting in contact with a parked
airplane. There was one prior report of
loss of directional control in 2002.

Investigation has shown that with a
free castering nose wheel, occasional

right braking during taxi is necessary
due to helical propwash. Excessive
brake use during taxi can result in
overheating damage of the O-ring seals
on the right brake caliper piston.
Consequently, the overheating damage
of the O-ring seals on the brake caliper
piston results in leakage of brake
hydraulic fluid.

In addition to excessive use of the
right brake, data suggests that brake
caliper piston O-ring seals have not
typically been replaced at annual or
100-hour inspections as specified in the
Aircraft Maintenance Manual (AMM).

To address this unsafe condition, CDC
has developed the following:

¢ Modifications to the main landing
gear (MLG) wheel fairings to add
temperature indicator sticker inspection
holes and trim the wheel fairings to
ensure that any leaking hydraulic fluid
runs onto the pavement where it may be
seen rather than collecting in the wheel
pants;

e Temperature indicator stickers to
install on brake calipers; and

e Revision A6 for the POH (with
revised preflight walk-around and taxi
procedures).

This condition, if not corrected, could
cause leakage of brake hydraulic fluid
and lead to the loss of braking with loss
of airplane directional control or brake
fire.

Relevant Service Information

We have reviewed CDC Service
Bulletins SB 2X—-32-13, Issued:
December 15, 2005; and SB 2X-32-14
R1, Issued: January 18, 2006, Revised:
February 17, 2006.

The service information describes
procedures for:

e A wheel conversion and brake
upgrade; and

e Modifications of the MLG fairings
to include inspection holes that
facilitate monitoring (temperature
indicator stickers) for brake assembly
temperature and trimming of the MLG
fairings to provide for additional
clearance;

e Installation of temperature indicator
stickers on the brake assemblies; and

¢ Incorporation of Revision A6 into
the POH.

FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD to address
an unsafe condition that we determined
is likely to exist or develop on other
products of this same type design. The
proposed AD would require you to:

e Check the maintenance records to
determine whether the brake caliper
piston O-ring seals were replaced at the
last annual or 100-hour inspection, and,
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if not replaced, replace the O-ring seals
with new seals or replace brake calipers;

e Modify the MLG wheel fairings to
add a temperature indicator sticker
inspection hole;

e Trim the wheel fairings to prevent
them from holding fluids;

e Install temperature indicator
stickers on the brake calipers; and

¢ Insert Revision A6 into the POH.

The proposed AD would require you
to use the service information described
previously to perform these actions.

Differences Between the Proposed AD
and Service Information

The proposed AD would require you
to check the maintenance records to
determine whether the brake caliper
piston O-ring seals were replaced at the
last annual or 100-hour inspection, and,
if not replaced, would require you to
replace the O-ring seals with new seals
or replace brake calipers. This step is
not included in the service bulletin. We
include it in the proposed AD to assure
the O-ring seals are replaced or have
been recently replaced. Replacement
procedures for the brake caliper piston
O-ring seals are in Section 32—42 of the

CDC Model SR20 or SR22 AMM. The
requirements of the proposed AD, if
adopted as a final rule, would take
precedence over the provisions in the
service information.

Costs of Compliance

We estimate that this proposed AD
affects 2,135 airplanes in the U.S.

registry.

We estimate the following costs to do
this proposed check of maintenance
records to determine whether the brake
caliper piston O-ring seals were
replaced at the last annual or 100-hour

inspection:

Labor cost

Parts cost

Total cost per
airplane

Total cost on U.S. operators

1 workhour x $80 = $80

Not applicable

$80

2,135 x $80 = $170,800.

We estimate the following costs to
install any necessary O-ring seals that
would be required based on the results

of this proposed check of maintenance
records. We have no way of determining

the number of airplanes that may need
this seal installation:

Labor cost

Parts cost

Total cost per
airplane

4 work hours x $80 = $320

$8

$328

We estimate the following costs to
replace any brake calipers on Model
SR20 airplanes, serial numbers (S/Ns)

1005 through 1194, that would be
required based on the results of this
proposed check of maintenance records.

We have no way of determining the
number of these Model SR20 airplanes
that may need to replace brake calipers:

Labor cost

Parts cost

Total cost per
airplane

12 workhours x $80 = $960

$1,167

$2,127

We estimate the following costs to
replace any brake calipers on Model
SR20 airplanes, S/Ns 1195 through

1600, that would be required based on
the results of this proposed check of
maintenance records. We have no way

of determining the number of these
Model SR20 airplanes that may need to
replace brake calipers:

Labor cost

Parts cost

Total cost per
airplane

8 workhours x $80 = $640

$1,167

$1,807

We estimate the following costs to
replace any brake calipers on Model
SR22 airplanes that would be required

based on the results of this proposed
check of maintenance records. We have
no way of determining the number of

Model SR22 airplanes that may need to
replace brake calipers:

Labor cost

Parts cost

Total cost per
airplane

5 workhours x $80 = $400

$845

$1,245

We estimate the following costs to do
the proposed modification of the MLG
wheel fairings to add the temperature

indicator sticker inspection holes, trim
the wheel fairings to prevent them from
holding fluids, and install the

temperature indicator sticker on the
brake calipers:
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Labor cost Parts cost Tot;lrgg%teper Total cost on U.S. operators
2 WOrKhours X $80 = $160 .....occveeirieiieeiie ettt $2 $162 | 2,135 x $162 = $345,870.

The CDC has indicated that CDC will
provide warranty credit as stated in the
service information for modifying the
MLG wheel fairings by adding the
temperature indicator sticker inspection

holes, trimming the wheel fairings to
prevent them from holding fluids, and
installing the temperature indicator
sticker on the brake calipers.

We estimate the following costs to do
the proposed insertion of Revision A6
into the POH:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

1 workhour X $80 .....c.oeveeiiceeeeeee e

Not applicable ............

$80 $170,800

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

Examining the Dockets

You may examine the docket that
contains the proposal, any comments
received and any final disposition on
the Internet at http://dms.dot.gov, or in
person at the DOT Docket Offices
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
Nassif Building at the street address
stated in ADDRESSES. Comments will be
available in the AD docket shortly after
the Docket Management Facility
receives them.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Cirrus Design Corporation: Docket No. FAA-
2006—24010; Directorate Identifier 2006—
CE-14-AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by July
10, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the following
airplane models and serial numbers (S/N)
that are certificated in any category:

(1) Group 1: Model SR20 Airplanes, S/N
1005 through 1600.

(2) Group 2: Model SR22 Airplanes, S/N
0002 through 1739.

(3) Group 3: Model SR20 Airplanes, S/N
1005 through 1592.

(4) Group 4: Model SR22 Airplanes, S/N
0002 through 1727.

Unsafe Condition

(d) This AD results from several reports of
airplanes that experienced brake fires and
two airplanes that lost directional control.
The actions specified in this AD are intended
to detect, correct, and prevent overheating
damage to the brake caliper piston O-ring
seals, which could result in leakage of brake
hydraulic fluid. Consequently, this could
lead to the loss of braking with loss of
airplane directional control or brake fire.

Compliance

(e) To address this problem, you must do
the following:
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TABLE 1.—ACTIONS/COMPLIANCE/PROCEDURES

Actions

Compliance

Procedures

(1) For Group 1 and Group 2 Airplanes: Check
the maintenance records to determine wheth-
er the brake caliper piston O-ring seals were
replaced at the last annual or 100-hour in-
spection.

(2) For Group 1 and Group 2 Airplanes: If you
find as a result of the check required by
paragraph (e)(1) of this AD that there is no
record of the replacement of brake caliper
piston O-ring seals at the last annual or 100-
hour inspection, then do the following:

(i) Replace the O-ring seals with new O-ring
seals; or

(i) Replace old brake calipers with new brake
calipers.

(8) For Group 3 and Group 4 Airplanes:

(i) Modify the main landing gear (MLG) wheel
fairings to add temperature indicator sticker
inspection holes and trim the wheel fairings
to prevent them from holding fluids; and

(i) Install a temperature indicator sticker on the
brake calipers.

(4) For all airplanes: Insert the appropriate Re-
vision A6 part number (P/N) into the Pilot’s
Operating Handbook (POH), as presented in
TABLE 2.—REVISION A6 TO THE PILOT'S
OPERATING HANDBOOK, in paragraph (f)
of this AD..

(5) For Group 3 and Group 4 Airplanes:

(i) Do not install any MLG fairings without also
doing the modifications required by para-
graph (e)(3)(i) of this AD; and

(ii) Do not replace any brake calipers without
also installing the temperature indicator stick-
er required by paragraph (e)(3)(ii) of this AD.

Within 50 hours time-in-service (TIS) after the
effective date of this AD, unless already
done.

Before further flight after the check required
by paragraph (e)(1) of this AD.

Do the modification within 50 hours TIS after
the effective date of this AD, unless already
done. Do the temperature indicator sticker
installation within 50 hours TIS after the ef-
fective date of this AD, unless already
done, and thereafter before further flight
anytime you have the o-ring seals replaced
due to overheating of the brake assembly
(temperature indicator sticker turned black).

Within 50 hours TIS after the effective date of
this AD, unless already done.

As of the effective date of this AD ...................

No special procedures necessary to check the
maintenance records. The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may
make this check. You must make an entry
into the airplane records that shows compli-
ance with this portion of the AD in accord-
ance with section 43.9 of the Federal Avia-
tion Regulations (14 CFR 43.9).

For the replacement, brake maintenance pro-
cedures are included in Section 32-42 of
the SR20 or SR22 Aircraft Maintenance
Manual. For the replacement of old brake
calipers with new brake calipers, follow Cir-
rus Design Corporation Service Bulletin SB
2X-32-13, Issued: December 15, 2005.

Follow Cirrus Design Corporation Service Bul-
letin SB 2X-32-14 R1, Issued: January 18,
2006, Revised: February 17, 2006.

The owner/operator holding at least a private
pilot certificate as authorized by section
43.7 of the Federal Aviation Regulations
(14 CFR 43.7) may insert the information
into the POH as specified in paragraph
(e)(4) of this AD. Make an entry into the air-
plane maintenance records showing compli-
ance with this portion of the AD in accord-
ance with section 43.9 of the Federal Avia-
tion Regulations (14 CFR 43.9).

Follow Cirrus Design Corporation Service Bul-
letin SB 2X-32-14 R1, Issued: January 18,
2006, Revised: February 17, 2006.

(f) The following table specifies the POH
Revision A6 part number as required in
paragraph (e)(4) of this AD:

TABLE 2.—REVISION A6 TO THE PILOT’S OPERATING HANDBOOK

Model SR20 or
Affected airplanes SR22 airplane Date FAA-approved
POH P/N
(1) Model SR20, S/N 1148 through 1267 .......ccccoviiiiriiieiieseseeee ettt 11934-002 | January 18, 2006.
(2) Model SR20, S/N 1005 through 1147 that have the 3,000-pound gross weight modification fol- 11934-002 | January 18, 2006.
lowing Cirrus Design Corporation Service Bulletin SB 20—01-00, Issued: February 25, 2003.
(3) SR20, S/N 1268 throUGh 1789 .....oceoceceeeeeeeeeeeeeeeeeeeeeeeeeeeee e eeee e e ee e eea e emseeaerannaeneneaens 11934-003 | January 18, 2006.
(4) SR22, S/N 002 throUgh 1739 .....ciiiiiiieieieeierie ettt ettt n e et nbenrenre s 13772-001 | January 18, 2006.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Chicago Aircraft
Certification Office (ACO), ATTN: Wess
Rouse, Aerospace Engineer, FAA, ACE-117C,

Chicago ACO, 2300 East Devon Avenue,
Room 107, Des Plaines, Illinois 60018;
telephone: (847) 294-8113; facsimile: (847)
294-7834, has the authority to approve
alternative methods of compliance for this

AD, if requested using the procedures found
in 14 CFR 39.19.
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Related Information

(h) To get copies of the documents
referenced in this AD, contact Cirrus Design
Corporation, 4515 Taylor Circle, Duluth,
Minnesota 55811; telephone: (218) 727-2737,
or on the Internet at http://
www.cirrusdesign.com. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA-2006—24010;
Directorate Identifier 2006—CE-14—AD.

Issued in Kansas City, Missouri, on May 1,
2006.
Steven W. Thompson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6—-6905 Filed 5-5-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 655
[FHWA Docket No. FHWA-2003-15149]
RIN 2125—-AE98

National Standards for Traffic Control
Devices; the Manual on Uniform Traffic
Control Devices for Streets and
Highways; Maintaining Traffic Sign
Retroreflectivity

AGENCY: Federal Highway
Administration (FHWA), (DOT).
ACTION: Supplemental notice of
proposed amendments (SNPA); request
for comments.

SUMMARY: In an earlier notice of
proposed amendments (NPA), the
FHWA proposed to amend the Manual
on Uniform Traffic Control Devices for
Streets and Highways (MUTCD) to
include methods to maintain traffic sign
retroreflectivity. Based on the review
and analysis of the numerous comments
received in response to the NPA, the
FHWA has decided to substantially
revise the proposed amendments to the
MUTCD and, as a result, is issuing this
SNPA. With this SNPA, the FHWA
proposes to amend the MUTCD to
include a standard for minimum
maintained levels of traffic sign
retroreflectivity and methods to
maintain traffic sign retroreflectivity at
or above these levels.

DATES: Comments must be received on
or before November 6, 2006.
ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, Room PL—401, 400 Seventh

Street, SW., Washington, DC 20590, or
submit electronically at http://
dms.dot.gov or fax comments to (202)
493-2251. Alternatively, comments may
be submitted via the Federal
eRulemaking Portal at http://
www.regulations.gov. All comments
should include the docket number that
appears in the heading of this
document. All comments received will
be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or may
print the acknowledgment page that
appears after submitting comments
electronically. Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). Persons
making comments may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70, Pages
19477-78) or may visit http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Debra Chappell, Office of Safety Design
(202) 366—0087, or Raymond Cuprill,
Office of the Chief Counsel (202) 366—
0791, Federal Highway Administration,
400 Seventh Street, SW., Washington,
DC 20590-0001. Office hours are from
7:45 a.m. to 4:15 p.m., e.t., Monday

through Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

Interested parties may submit or
retrieve comments online through the
Document Management System (DMS)
at http://dms.dot.gov. The DMS is
available 24 hours each day, 365 days
each year. Electronic submission,
retrieval help, and guidelines are
available under the help section of the
Web site.

An electronic copy of this document
may be downloaded using the Office of
the Federal Register’s home page at
http://www.archives.gov and the
Government Printing Office’s Web page
at http://www.access.gpo.gov/nara.

Background

On July 30, 2004, at 69 FR 45623, the
FHWA published in the Federal
Register an NPA to amend the MUTCD
to include methods to maintain traffic
sign retroreflectivity.! 2 This NPA was

1The NPA published on July 30, 2004, at 69 FR
45623, describes the research and development and

in response to a Congressional directive
in the Department of Transportation and
Related Agencies Appropriations Act,
1993 (Pub. L. 102-388; October 6, 1992).
Section 406 of this Act directed the
Secretary of Transportation to revise the
MUTCD to include a standard for
minimum levels of retroreflectivity that
must be maintained for traffic signs and
pavement markings, which apply to all
roads open to public travel. The FHWA
is currently conducting research to
develop a standard for minimum levels
of pavement marking retroreflectivity.
However, a NPA regarding minimum
pavement marking retroreflectivity is
not expected to be issued until the
rulemaking for minimum traffic sign
retroreflectivity is finalized.

The comment period for the NPA
initially expired on October 28, 2004,
but was extended to February 1, 2005
(69 FR 62007). As of June 1, 2005, the
FHWA received 85 letters submitted to
the docket containing 350 individual
comments on the NPA. The FHWA
received comments from the National
Committee on Uniform Traffic Control
Devices (NCUTCD), the American
Association of State Highway and
Transportation Officials (AASHTO),
State Departments of Transportation
(State DOTSs), city and county
governmental agencies, consulting
firms, private industry, associations,
other organizations, and individual
private citizens. The FHWA has
reviewed and analyzed the comments
that were received as of June 1, 2005.
Docket comments and summaries of the
FHWA'’s analyses and determinations
are discussed below. After considering
and analyzing the comments, the FHWA
has decided to issue this SNPA. The
proposed changes would be designated
as Revision No. 2 to the 2003 Edition of
the MUTCD.3

The MUTCD is incorporated by
reference in 23 CFR 655.601. It is
available for inspection and copying as
prescribed in 49 CFR part 7 and on the
FHWA’s Web site at http://
mutcd.fhwa.dot.gov. Requirements for
nighttime sign visibility have been
included in every version of the

other efforts by the FHWA to implement this
requirement. More information is available at the
following Web address: http://www.fhwa.dot.gov/
retro.

2The definition and measurement of
retroreflectivity are described in the International
Commission on Illumination’s report,
“Retroreflection: Definition and Measurement”” CIE
Publication 54.2—-2001, CIE Central Bureau, Vienna,
Austria. The document is available at the following
Web address: http://www.cie.co.at/
framepublications.html.

3The proposed changes to the MUTCD are
available for review at the following Web address:
http://tcd.tamu.edu/Documents/MinRetro/2005-08—
02_PROPOSED_Rev2.pdf.
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MUTCD since the first edition in 1935.
The 2003 Edition of the MUTCD
continues to address the visibility of
signs. Two pertinent MUTCD sections
include: Section 2A.08 Retroreflectivity
and Illumination, which states,
“[r]legulatory, warning, and guide signs
shall be retroreflective or illuminated to
show the same shape and similar color
by both day and night, unless
specifically stated otherwise in the text
discussion in this Manual of a particular
sign or group of signs” and Section
2A.22 Maintenance, which states, “All
traffic signs should be kept properly
positioned, clean, and legible, and
should have adequate retroreflectivity.’
Section 2A.22 also recommends that
nighttime inspections be scheduled to
assure adequate sign maintenance. This
SNPA proposes MUTCD revisions that
address minimum sign retroreflectivity
levels and methods to maintain sign
retroreflectivity. The proposed MUTCD
revisions would be mostly included in
Section 2A.09 Minimum
Retroreflectivity Levels, which was a
new section added in the MUTCD
Millennium Edition. Section 2A.09
currently serves as a placeholder for the
results of this SNPA.

While many of the respondents agreed
with the intent and the concepts
proposed in the NPA, there were other
respondents that provided comments
related to the following five major
issues:

(1) The NPA proposal did not meet
the intent of the 1993 Congressional
directive to include a standard for the
minimum levels of retroreflectivity for
traffic signs in the MUTCD;

(2) The table outlining the minimum
retroreflectivity levels should be placed
in the MUTCD;

(3) Further clarification of the
compliance period should be provided;

(4) The visibility impacts associated
with maintained sign retroreflectivity
should be described; and

(5) The requirements in the proposal
would impose additional time and
resource burdens on public agencies.

The FHWA has decided to address the
issues raised by the respondents by
issuing this SNPA. The purpose of this
SNPA is to obtain public comment on
revised proposed amendments to the
MUTCD to include a standard for
minimum levels of retroreflectivity that
must be maintained for traffic signs and
methods to maintain traffic sign
retroreflectivity at or above these levels.
The FHWA proposes the following key
changes:

(1) Add a STANDARD statement to
Section 2A.09 that reads, ‘“Public
agencies or officials having jurisdiction
shall use an assessment or management

s

method to maintain traffic sign
retroreflectivity at or above the
minimum levels established in the
Guidance below.” This STANDARD
statement requires that a method be
used to manage and maintain
retroreflectivity and also requires that
sign retroreflectivity be maintained to
minimum levels. This is a revised
version of the GUIDANCE statement
that was proposed in the NPA.

(2) Include the table of minimum
retroreflectivity levels in the MUTCD. In
the NPA, the table of retroreflectivity
levels was not included in the MUTCD,
but was instead contained in a
document that was referenced in the
MUTCD.

These proposed changes are
significant enough to warrant a SNPA,
which will also allow the FHWA to
obtain and assess additional public
comments, including comments from
States and local governments, before a
final rule is issued.

Discussion of Major Issues

This section provides a discussion of
each of the five major issues for which
comments were received in response to
the NPA, along with the FHWA'’s
proposed resolution. The next section
discusses additional comments that
were received in response to the NPA
that were not related to the five major
issues.

(1) The NPA proposal did not meet
the intent of the 1993 Congressional
directive to include a standard for the
minimum levels of retroreflectivity for
traffic signs in the MUTCD.

The FHWA received comments from
the National Association of County
Engineers (NACE), New Jersey DOT,
Saline County (Kansas), and the City of
Plano (Texas) supporting the proposed
text in the NPA that proposed to include
the minimum retroreflectivity levels in
a GUIDANCE statement, rather than a
STANDARD statement.* The
Connecticut DOT opposed the proposed
GUIDANCE, stating that by proposing to
reference the minimum retroreflectivity
levels and including compliance dates,
the FHWA went beyond GUIDANCE.

The American Automobile
Association (AAA), the American
Traffic Safety Services Association
(ATSSA), the Advocates for Highway

4In the context of this SNPA, the definitions of
STANDARD and GUIDANCE are identical to the
definitions provided in the Introduction of the
MUTCD (http://mutcd.fhwa.dot.gov). Specifically, a
STANDARD is a statement of required, mandatory,
or specifically prohibitive practice regarding a
traffic control device while a GUIDANCE is a
statement of recommended, but not mandatory,
practice in typical situations, with deviations
allowed if engineering judgment or engineering
study indicates the deviation to be appropriate.

and Auto Safety (AHAS), the American
Highway Users Alliance (AHUA), the
American Association of Retired
Persons (AARP), a representative of the
sign industry, a consultant, and a
private citizen all opposed the inclusion
of minimum retroreflectivity as a
GUIDANCE, and instead proposed that
it should be a STANDARD. These
comments stated that the Congressional
intent was that the MUTCD should
include a STANDARD, and that the
importance of road safety is such that
minimum levels of sign retroreflectivity
should be emphasized by creating a
STANDARD.

The County Engineers Association of
Mlinois—District 3 submitted three
comments in general opposition to the
proposed changes. In particular, it felt
that the proposed changes represented
overregulation and could be written as
simple guidelines that would not expose
agencies to additional tort liability.
McLean County (Illinois) also opposed
the proposed changes because it takes
pride in its work and states that a faded
sign has never been blamed for a crash
in McLean County.

Considering these comments in
conjunction with the FHWA’s strong
support for safety and the MUTCD’s
opening sentence regarding the use of
traffic control devices to promote
highway safety, the FHWA decided to
propose a STANDARD statement that
requires public agencies and officials
with jurisdiction to implement a
method to maintain traffic sign
retroreflectivity at or above the
minimum levels included in the
MUTCD. This proposed STANDARD is
intended to clearly satisfy the
Congressional directive of the 1993
Appropriations Act as well as contribute
to the improved safety of the motoring
public. The FHWA acknowledges that
many agencies and public officials
might have concerns regarding this
proposed STANDARD, particularly
because of a perceived potential
increase in tort litigation. However, the
FHWA’s primary concern is safety, and
the FHWA believes this proposed
change will promote safety on our
nation’s streets and highways. At the
same time, the FHWA believes that the
proposed changes to the MUTCD
provide sufficient flexibility for the
agencies or officials to choose a
reasonable method to maintain and
assess sign retroreflectivity that fits the
particular circumstances in their
jurisdictions. In fact, the selection of a
reasonable method for maintaining sign
retroreflectivity and strict adherence to
the same might have the opposite effect
concerning tort liability and litigation.
Public agencies and officials that
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implement and follow a reasonable
method in conformance with the
national MUTCD would appear to be in
a better position to successfully defend
tort litigation involving improper sign
retroreflectivity than jurisdictions that
lack any method.

The proposed changes include five
methods that agencies can use to
maintain traffic sign retroreflectivity at
or above the minimum levels. In
addition, agencies are not limited to
these five proposed methods, as they
can also develop their own methods
using documented engineering
judgment or studies that demonstrate
that deviations are appropriate.5 The
FHWA'’s intent is that by using one of
these proposed methods to assess and
maintain traffic sign retroreflectivity,
agencies would be in conformance with
the national MUTCD requirement to
maintain the minimum levels of traffic
sign retroreflectivity.

The purpose of providing the five
methods and allowing additional
methods is to provide flexibility for
agencies in terms of complying with the
MUTCD. In other words, conformance
with the proposed changes in this SNPA
would be achieved by having a method
in place to maintain the minimum
retroreflectivity levels, rather than by
providing the minimum retroreflectivity
level for every individual sign at every
point in time. For example, if an agency
chooses to implement the visual
nighttime inspection method, there is
no guarantee that the retroreflectivity of
all of the agency’s signs listed in the
table of minimum retroreflectivity levels
will be satisfied during the entire period
that the signs are in the field. Assuming
that an agency successfully completes
the annual visual nighttime inspections
and that signs failing the subjective
evaluation or signs rated as marginal are
scheduled for replacement or
reassessment within a reasonable time
period, then there is clearly a period
when these signs might be below the
levels in the table of minimum
retroreflectivity levels while the sign is
awaiting replacement or reassessment.
Having a method in place to maintain
the minimum retroreflectivity levels is a
valuable way for agencies to prioritize
how to spend limited resources on those
signs that should be replaced sooner,

5The 2003 Edition of the MUTCD defines a
guidance statement, which is how the five methods
to maintain sign retroreflectivity are proposed in
the SNPA, as a statement of recommended, but not
mandatory, practice in typical situations, with
deviations allowed if engineering judgment or
engineering study indicates the deviation to be
appropriate. The terms engineering judgment and
engineering study are further defined in the
MUTCD, which can be found online at the
following URL: http://mutcd.fhwa.dot.gov.

thus ultimately contributing to
improved safety for the motoring public.

There are other conditions where
signs might be rated as being
satisfactory while temporarily falling
below the minimum retroreflectivity
levels.® For example, dew and frost on
signs have been shown to significantly
reduce retroreflectivity. In addition,
while research has shown that the
visual nighttime inspection is a
reasonable method in terms of
identifying signs that need to be
replaced because of inadequate
retroreflectivity, the nighttime visual
inspection method is not 100 percent
reliable.” 8 When inventories are not
available for use on nighttime visual
inspections, it is not unreasonable to
miss a small percentage of signs along
a densely-signed corridor, especially if a
sign was knocked down or missing for
some other reason at the time of the
inspection. It is also possible that a sign
or a group of signs could have adequate
retroreflectivity for a predetermined
number of years, but because of factors
such as sign manufacturing defects or
inadvertent mishandling during
installation, a certain percentage might
fall below the criteria in the proposed
table of minimum retroreflectivity
sooner than expected.

Having records to document the
methods for managing sign
retroreflectivity will help the agency
achieve conformance with the proposed
standard to maintain the minimum
levels of retroreflectivity of traffic signs,
as well as provide the agency with a
more systematic process of replacing
signs and a better justification for the
allocation of limited resources. For
example, it would be reasonable to have
documentation showing that nighttime
sign inspections were conducted and
that signs rated poor or marginal were
marked for replacement or further
evaluation. It would also be reasonable
to have documentation showing the
installation date of signs, their expected
sign life, and programmed date of
replacement. This is particularly
important because measurements of
traffic sign retroreflectivity might show

6 Hildebrand, E. Reduction in Traffic Sign
Retroreflectivity Caused by Dew and Frost.
Proceedings from Transportation Research Board’s
(TRB) 82nd Annual Meeting, Washington, DC,
January 2003.

7 Lagergran, E.A. Traffic Sign Retroreflectivity
Measurements Using Human Observers. Report No.
WA-RD-140.1, Washington State Transportation
Center, Seattle, WA, 1987.

8 Hawkins, H.G. and P.J. Carlson. Results of
Visual Evaluations of Sign Retroreflectivity
Compared with Minimum Retroreflectivity
Recommendations. In Transportation Research
Record 1754, TRB, National Research Council,
Washington, DC, 2001, pp. 11-20.

that certain signs are near or below the
thresholds in the table of minimum
retroreflectivity levels before they reach
their expected life. As long as an agency
has a reasonable method in place to
manage or assess its signs, and
establishes a reasonable schedule for
sign replacement as needed, then the
agency will be deemed to be in
conformance with the standard
proposed in this SNPA.

(2) The table outlining the minimum
retroreflectivity levels should be placed
in the MUTCD.

The FHWA received many comments
regarding the proposal in the NPA to
place the table outlining the minimum
maintained retroreflectivity levels in a
referenced document (Maintaining
Traffic Sign Retroreflectivity), rather
than in the language of the MUTCD. On
one hand, the FHWA received 30
comments representing the AASHTO,
the NACE, 26 State DOTs, and two
Counties supporting the proposed
reference to the document,
“Maintaining Traffic Sign
Retroreflectivity,” and thereby only
referencing the minimum
retroreflectivity levels, rather than
including them in the MUTCD text.
Additionally, the Wisconsin DOT
commented that referencing this
document in GUIDANCE is too
stringent, and requested that this
reference be removed from the
GUIDANCE. On the other hand, the
FHWA received ten comments
representing the ATSSA, the AHAS, the
AHUA, Vermont Agency of
Transportation, a representative of the
sign industry, private citizens, and a
consultant suggesting that the minimum
maintained retroreflectivity levels
should be included in the body of the
MUTCD text in order to strengthen the
proposed amendment as well as to make
it easier for jurisdictions to find and
adhere to the appropriate levels.

The FHWA has considered these
comments and has decided to propose
to include the table of minimum
retroreflectivity levels in Section 2A.09
of the MUTCD as a new Table 2A-3.
The FHWA agrees with these ten
comments that a clear indication of the
levels should be directly included in the
MUTCD language as a convenience to
all readers of the MUTCD. Moreover, the
relationship between the FHWA'’s safety
mission and the purpose of traffic
control devices as described in the
MUTCD, as well as the need to clearly
satisfy the Congressional directive in the
1993 Appropriations Act, led to the
FHWA'’s decision to propose to include
a reference to the table of minimum
retroreflectivity levels in a GUIDANCE
statement in the MUTCD. The FHWA
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believes that this proposed change, in
addition to the proposed methods listed
in the MUTCD, provides sufficient
flexibility for agencies or officials to
determine methods that can be
customized to fit their particular
circumstances.

The NACE, Saline County (Kansas),
and Pierce County (Washington)
suggested that the title of the minimum
retroreflectivity table be changed from
“Minimum Maintained Retroreflectivity
Levels” to “Research Recommendations
for Updated Minimum Retroreflectivity
Levels.” The FHWA disagrees because
the table was developed based on the
results of extensive research and the
details describing this research have
been provided in the document,
“Maintaining Traffic Sign
Retroreflectivity.” Therefore, the FHWA
believes that there is no need to include
“Research Recommendations” in the
title.

(3) Further clarification of the
compliance period should be provided.
In the NPA, the FHWA proposed to
add target compliance dates for Section
2A.09 Minimum Retroreflectivity to the

STANDARD statement in the
Introduction to the MUTCD. The FHWA
proposed a phase-in target compliance
period of 7 years for regulatory,
warning, and post-mounted guide signs
and 10 years for overhead guide signs
and street name signs from the effective
date of the final rule for Revision No. 2
of the 2003 MUTCD to minimize any
impact on State or local governments.

The NACE, Michigan and New Jersey
DOTs, Saline County (Kansas), and
Pierce County (Washington) all
commented that the compliance periods
needed to be clarified, since it was
unclear as to whether agencies were to
have an assessment or management
process in place by the end of the
compliance period, or if the intent was
that the signs themselves be in
compliance by the end of the
compliance period.

Therefore, in this SNPA, the FHWA
proposes new language in the
Introduction of the MUTCD that is
intended to clarify the meaning of the
compliance periods. Public agencies or
officials having jurisdiction will have 2
years to identify and begin using a
method to maintain sign retroreflectivity
at or above the established minimum
levels. In addition, the new language in
this SNPA makes it clear that the 7- and
10-year compliance dates apply only to
signs that have been identified using an
assessment or management method as
failing to meet the minimum
retroreflectivity levels. The 7-year
proposed compliance date for
regulatory, warning, and ground-

mounted guide signs (except for street
name signs) was established to allow
new signs with ASTM Type I materials ©
just being installed to remain in place
for their normal expected life 1° before
being removed and replaced with more
efficient retroreflective sheeting
materials. Similarly, the FHWA
proposes the 10-year compliance date
for street name signs and overhead
guide signs because more durable
materials are normally used on these
signs.

Because the proposed compliance
dates are tied to the normal expected
life of retroreflective materials, the
FHWA believes that the changes
proposed in this SNPA would lead to
visibility improvements and safety
enhancements without causing undue
financial hardships. For those agencies
and officials with jurisdiction already
using sign maintenance practices that
include retroreflectivity considerations,
the proposed changes would have a
negligible impact. For those agencies
that do not already have a sign
maintenance practice in place, the
analysis described in the section
“Imposing additional time and resource
burdens on public agencies” and
another analysis described near the end
of this document demonstrate that the
economic impacts would cause minimal
additional expenses. Furthermore, the
FHWA anticipates that the visibility
improvements that are expected from
these proposed changes would be
derived from the physical removal and
replacement of signs that have
inadequate retroreflectivity rather than
from an overall upgrade of all signs
regardless of their retroreflective
sheeting material condition.

The following example is provided to
clarify how the proposed compliance
dates are tied to normal expected sign
life. Assuming that these proposed
changes become final on January 1,
2007, then agencies and officials with
jurisdiction will have until January 1,
2009, to establish a sign assessment or
management method and have it
operational. Thus by January 1, 2009,
agencies and officials will be identifying
signs that need to be replaced because
of assessed or anticipated insufficient
retroreflectivity levels. Agencies and
officials will then have until January 1,

9 ASTM Type designations are defined in ASTM
D4956. From this point forward, the ASTM prefix
will be omitted from the text, but should be
implicitly assumed when a specific Type of
material is designated.

10Wolshon, B., et al. Analysis and Predictive
Modeling of Road Sign Retroreflectivity
Performance. TRB Visibility Symposium, Iowa City,
Towa, June 2002. This paper can be found at
http://arrow.win.ecn.uiowa.edu/symposium/
DraftPapers/VIS2002-17.pdyf.

2014, to bring the identified regulatory,
warning, and ground-mounted guide
signs, excluding street name signs, into
conformance with the proposed table of
minimum retroreflectivity levels. If an
agency or officials are using Type I
material for certain signs such as
warning signs, they would have until
January 1, 2014, to have those signs
removed and replaced with signs with
at least Type III material. Similarly,
agencies and officials would have until
January 1, 2017, to bring the identified
street name signs and overhead guide
signs into conformance with the
proposed table of minimum
retroreflectivity levels.

The FHWA received comments from
the American Public Works Association
(APWA), the American Road and
Transportation Builders Association
(ARTBA), and a private citizen in
support of the compliance periods
proposed in the NPA. Seven comments
representing the ATSSA, the AARP, two
representatives of the sign industry, and
two private citizens all opposed the
proposed compliance periods. These
comments stated that the periods were
too long and should be shortened in
order to improve the effectiveness of
signs and therefore roadway safety more
quickly. Several of the comments cited
publications about roadway safety and
the economic benefits to society of
saving lives. The FHWA considered
these comments, but believes that
shortening the compliance period might
place a financial hardship on State
DOTs and local governments. In
addition, the proposed MUTCD
language described herein is intended to
enhance safety above the current level.
It is expected that safety will be
enhanced during the transition periods
associated with the compliance dates
and these transition periods achieve a
reasonable balance between the costs
associated with the proposed changes
and safety.

Ten comments representing the
NACE, Alabama, Arizona, Pennsylvania,
Vermont, and Washington State DOTs,
as well as McLean County (Illinois),
Saline County (Kansas), Pierce County
(Washington), and the City of Fort
Worth (Texas) all opposed the
compliance periods, stating that the
compliance periods were too short.
Many of these agencies cited economic
concerns, while others suggested that
the life cycle of the sign sheeting that
they use is longer than the 7- and 10-
year compliance periods, therefore the
compliance period should be tailored
more to the specific sign sheeting types
used by agencies. Pierce County
(Washington) suggested that the
compliance period should be 15 years,
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which was the compliance period for
minimum letter size on street name
signs for streets and highways having a
speed limit greater than 25 mph.

The FHWA disagrees with extending
the compliance period because the
FHWA believes the proposed target
compliance period of 7 years would
allow State and local agencies to replace
their signs made with Type I materials
within a normal replacement period of
a commonly accepted 7-year service life.
In addition, the proposed 10-year
compliance period for street name signs
and overhead guide signs would allow
an extended period of time because of
the longer service life typically
associated with those signs. Existing
signs installed by those agencies that are
already using higher-grade sign sheeting
materials would likely meet the
minimum retroreflectivity levels in the
7- and 10-year compliance periods, and
would not need to be replaced. The
proposed compliance periods also
exceed the 6-year compliance period
requested by the AASHTO Task Force
on Retroreflectivity.

(4) The visibility impacts associated
with maintained sign retroreflectivity
should be described.

Respondents such as the County
Engineers Association of Illinois—
District 3 stated that the concept of
improved visibility as described in the
proposed NPA was unclear. In addition,
the AHAS pointed out that the concept
of enhanced nighttime visibility has not
been thoroughly verified. The following
discussion demonstrates the FHWA’s
view regarding the impacts of this SNPA
in terms of enhanced nighttime sign
visibility. Besides establishing
minimum retroreflectivity levels for
certain sign types, the table of minimum
retroreflectivity levels proposed for
inclusion in the MUTCD also eliminates
the use of certain types of retroreflective
sheeting materials depending on the
type of sign. For instance, in this SNPA
(and in the previous NPA), the FHWA
proposes that Type I material would be
unacceptable for warning signs and for
legends on ground-mounted guide signs,
and Type L, II, and III materials would
be unacceptable for legends on overhead
guide signs. Research has shown that
these restrictions are needed to
accommodate the needs of older drivers
who generally have diminished
visibility capabilities when compared to
their younger counterparts.!! 12

11 Carlson, P.J. and H.G. Hawkins. Updated
Minimum Retroreflectivity Levels for Traffic Signs.
FHWA-RD-03-081. U.S. Department of
Transportation, Federal Highway Administration,
Washington, DC, 2003.

12 Carlson, P.J., H.G. Hawkins, G.F. Schertz, D.].
Mace, and K.S. Opiela. Developing Updated

Although the impact of restricting
some types of sign material for certain
classes of signs cannot be precisely
estimated, the enhanced sign
performance or improved visibility can
be estimated in various ways. For
instance, a convenient way to compare
the relative performance of warning
signs is to compare the retroreflectivity
levels of different sheeting materials.
The typical retroreflection level for new
yellow Type I materials is
approximately 65 cd/Ix/m2 and the
typical retroreflection level for new
yellow Type III beaded materials is
approximately 230 cd/Ix/m?2. Based on
these typical retroreflectivity levels,
Type Il warning sign material will have
about 3.5 times more retroreflectivity
than Type I warning sign material.
However, the retroreflectivity levels
used for this example are associated
with a retroreflective geometry that is
based on an observation angle of 0.2
degrees and an entrance angle of 4
degrees. Thus the increase in
retroreflection of 3.5 times is associated
with specific angles that will not be
constant throughout a vehicle’s
approach to a sign.

Another way to compare the relative
performance of sheetingis to compare
the fractional retroreflection, or Rt.13
The fractional retroreflection is usually
expressed as a percentage and can be
thought of as a measure of the sign
sheeting efficiency in terms of its ability
to return light to the source in a cone-
shaped pattern. By summing the
retroreflectivity levels throughout a
range of observation angles, the
fractional retroreflection is perhaps a
more useful measure to describe the
performance of a sign throughout the
range of distances and angles during
which the information from the sign
should be available to approaching
motorists.

The fractional retroreflection of Type
I material is about 8 percent. For Type
III beaded material, the fractional
retroreflection is about 16 percent. For
the microprismatic sign sheeting
materials described in ASTM D4956-04,
the fractional retroreflection is about 30
to 35 percent. Based on these measures,
the efficiency of warning signs in terms

Minimum In-Service Retroreflectivity Levels for
Traffic Signs. In Transportation Research Record
1824, TRB, National Research Council, Washington,
DG, 2003, pp. 133-143.

13 The fundamentals of retroreflection, including
observation angle, entrance angle, and fractional
retroreflection, are described in the International
Commission on Illumination’s report,
“Retroreflection: Definition and Measurement”” CIE
Publication 54.2-2001, CIE Central Bureau, Vienna,
Austria. The document is available at the following
Web address: http://www.cie.co.at/
framepublications.html.

of their ability to return light to the
source could be doubled by changing
the sign sheeting from a Type I material
to a Type IIl material and then could be
doubled again by using one of the
microprismatic materials currently
defined in ASTM D4956—04. The FHWA
believes that restricting some types of
sign material for certain classes of signs
will improve nighttime sign visibility to
a level needed to accommodate older
drivers.

(5) The requirements in the proposal
would impose additional time and
resource burdens on public agencies.

The Virginia DOT and Branch County
(Michigan) both opposed the sign
retroreflectivity language asserting that
they would incur significant additional
costs to meet the requirements.
Furthermore, Virginia DOT and Branch
County indicated that they have not
received complaints about their signs,
and that their older signs are replaced
on a continuous basis.

A potential outcome of the proposed
MUTCD changes described herein,
besides the improved nighttime traffic
sign visibility as previously explained,
is that sign life-cycle costs may be
enhanced by using more durable
retroreflective sheeting materials (as
indicated by the case studies described
above). For instance, Type I material
typically has an in-service life of about
7 years, while Type III material usually
has an in-service life of 10 years.14
Patents protecting the technology of
Type Il materials have expired, which
has created a very competitive market.
The cost difference between Type I and
Type Il materials is small. In addition,
some agencies such as Indiana DOT 15
have studied the in-service life of Type
III materials and found that they can be
expected to perform adequately for at
least 12 years (factors such as
geographic regions within the U.S. can
impact the expected in-service life of
traffic signs). Therefore, even though the
initial costs of Type IIl materials are
slightly higher than Type I materials,
the longer material life can produce
more economical lifecycle costs. The
longer material life also results in sign
technicians spending less time working
within the right-of-way to replace
deficient signs, thus reducing their
exposure to being struck by out-of-
control vehicles.

14 Hawkins, G.H., P.J. Carlson, B. McCaleb, and C.
Mcllroy. Impact of Minimum Retroreflectivity
Values on Sign Replacement Practices. FHWA/TX—
97/1275-1F. College Station, TX, October 1996.

15 Nuber L. and D. Bullock. Comparison of
Observed Retroreflectivity Values with Proposed
FHWA Minimums. Proceedings from the TRB’s 81st
Annual Meeting, Washington, DC, January 2002.
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It is important to note that the costs
associated with the changes proposed in
this SNPA should be based on the
incremental cost of using a more
efficient type of retroreflective material
for the sign face when the sign is
replaced prior to the compliance dates.
It is also important to note that these
costs should be only associated with the
classes of signs that have restrictions on
the types of sign sheeting materials that
can be used. Currently, the MUTCD
contains a GUIDANCE statement for
nighttime sign inspections to maintain
adequate sign retroreflectivity.
Therefore, an agency’s budget should
already include the cost of replacing
signs with deficient retroreflectivity.

Agencies currently using the sheeting
materials that will become restricted as
proposed in this SNPA would have to
absorb the costs of using more efficient
sign sheeting material within the
appropriate compliance dates. To
estimate the number of signs made with
Type I materials that would need to be
upgraded as a result of the proposed
changes in this SPNA, data from a
previous FHWA-sponsored report 16
were used since no other national data
are currently available. The report
describes sign information data that
were collected from 16 States and 9
local agencies, representing a reasonable
national coverage. While the specific
dates of the sign information are not
referenced in the report, based on the
publication date of the report, and
assuming the data had been collected a
few years before the report was
published, it is reasonable to assume the
data are now approximately 10 years
old. This is important because many
agencies might have already upgraded
their sign sheeting policy to something
other than Type I and therefore the
following estimates might be
conservative and might represent the
worse case scenario.

The State agency data included a total
of 2,757 yellow and orange warning
signs. The dates of installation of these
signs ranged from 1973 to 1995 with an
average installation date of 1989. Of that
sample, 1,443 (or 52.3 percent) were
made with Type I materials.

The local agency data included a total
of 2,030 yellow and orange warning
signs. The dates of installation of these
signs ranged from 1979 to 1994 with an
average installation date of 1990. Of that
sample, 1,294 (or 63.7 percent) were
made with Type I materials.

16 McGee, H.W. and S. Taori. Impacts on State
and Local Agencies for Maintaining Traffic Signs
Within Minimum Retroreflectivity Guidelines.
FHWA-RD-97-053, FHWA, Washington, DC, 1998.

The FHWA proposes to eliminate
Type I material for ground-mounted
guide sign legends. Using the same data
set described above, it is possible to
estimate the number of ground-mounted
guide signs using legends made with
Type I materials. For the State agencies,
a total of 929 signs were measured and
420 (45.2 percent) of the legends were
made with Type I material. For the local
agencies, a total of 300 signs were
measured and 111 (37.0 percent) of the
legends were made with Type I
material.

Finally, the FHWA proposes to
eliminate Type I, II, and III materials for
overhead guide sign legends. The
previously referenced data source
contains no overhead signing data.
Therefore, the impacts of the overhead
guide sign policy as proposed in this
SNPA were assessed using the results of
a Virginia DOT survey completed in
early 2005.17 That survey included
questions for State agencies regarding
overhead guide signs and retroreflective
sheeting. Of the 21 States who
responded, one State (4.8 percent) uses
Type I for legend material, eight States
(38.1 percent) use Type III for legend
material, and the remaining 12 States
(57.1 percent) use Type VII, VIII, or IX
for legend material.

Based on this analysis, it can be
estimated that approximately 50 to 60
percent of the in-service yellow and
orange warning signs use a Type I
material for their sign face. Similarly, it
can be estimated that approximately 50
to 60 percent of the in-service ground-
mounted guide signs use a Type I
material for the legend, and that
approximately 40 percent of the States
use a Type L, II, or Il material for the
legend of their overhead guide signs.
The proposed table of minimum
retroreflectivity levels would require
that these signs be replaced with more
efficient retroreflective materials before
the respective compliance dates (7 years
for ground-mounted signs and 10 years
for street name signs and overhead
guide signs).

Discussion of Other Comments

In addition to the five major issues
discussed in the previous section, the
FHWA also received comments that can
be grouped into the following topics:

(6) Extension of the initial NPA
comment period;

(7) Maintaining traffic sign
retroreflectivity;

(8) Methods to maintain traffic sign
retroreflectivity;

17 From an unpublished Virginia DOT survey of
State DOT overhead sign lighting and sheeting
policies, a copy of which is available for inspection
on the docket.

(9) Potential safety implications of
maintained sign retroreflectivity;

(10) Signs excluded from the
proposed rule;

(11) Levels of minimum
retroreflectivity and contrast ratios;

(12) Adding minimum
retroreflectivity levels for larger
observation angles;

(13) Adding types of sheeting to the
minimum retroreflectivity table;

(14) Need for technical support and
training;

(15) Changes to Section 2A.22
Maintenance; and

(16) Pavement markings.

This section of this SNPA contains a
discussion of each of these topics.

(6) Extension of the initial NPA
comment period.

The NCUTCD, the AASHTO, and
Connecticut DOT all requested that the
comment period be extended so that
their members would have a sufficient
period of time to review and develop
comments. As a result, the FHWA
published a notice in the Federal
Register on October 22, 2004, that
extended the comment period to
February 1, 2005 (69 FR 62007). The
ATSSA opposed any extension of the
comment period, while the AHUA
opposed extending the comment period
beyond February 1, 2005.

(7) Maintaining traffic sign
retroreflectivity.

In Section 1A.11 Relation to Other
Publications, the FHWA proposed in the
NPA to add the 2003 version of the
publication “Maintaining Traffic Sign
Retroreflectivity” to the list of other
publications that are useful sources.
There were 32 comments from the
AASHTO, the NACE, 27 State DOTs,
Saline County (Kansas), Pierce County
(Washington), and a consultant in
support of adding a reference to the
publication “Maintaining Traffic Sign
Retroreflectivity” to the discussion of
useful sources of information. The
primary reason for their support was the
fact that the table showing the minimum
levels of retroreflectivity, which is
contained in the referenced publication,
would thereby not be explicitly
included within the body of the MUTCD
language. Instead, the table of minimum
values would be a part of the referenced
publication and could easily be updated
as the science of sign visibility
continued to evolve.

While the FHWA still feels that the
referenced document “Maintaining
Traffic Sign Retroreflectivity” is a useful
document that provides additional
details of the methods available to
satisfy the intent of the MUTCD sign
retroreflectivity language, the FHWA
has decided to include the table of
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minimum retroreflectivity levels in the
MUTCD text as previously described.
This SNPA references the 2005 Edition
of the document entitled “Maintaining
Traffic Sign Retroreflectivity” that has
been updated to reflect the proposed
changes described in this SNPA.

The ATSSA and a consultant
suggested that the MUTCD should
include a statement mentioned in the
“Maintaining Traffic Sign
Retroreflectivity” document that states,
“It should be noted that there may be
situations where, based on engineering
judgment, an agency may want to
provide greater retroreflectivity.” The
FHWA agrees with this concept, but
because there has not been sufficient
research to document the situations or
to what extent additional
retroreflectivity would be needed, it is
premature to add such a statement.
However, the FHWA notes that the
proposed SNPA would not restrict
agencies from using higher levels of
retroreflectivity if, based on engineering
judgment or studies, the agencies
determine that higher levels are
warranted.

The NACE, Saline County (Kansas),
and Pierce County (Washington)
suggested amending the “Maintaining
Traffic Sign Retroreflectivity”” document
to provide the proper context for use of
the table showing the retroreflectivity
values. In addition, the NACE, Saline
County (Kansas), and Pierce County
(Washington) suggested that the FHWA
provide additional information on how
a practitioner would use the table of
values to set up a management or
assessment program. The FHWA agrees,
and has updated the “Maintaining
Traffic Sign Retroreflectivity”” document
to provide additional information to
support the minimum retroreflectivity
table, which the FHWA now proposes to
include in the MUTCD. In addition, the
FHWA has provided and will continue
to provide training material to help
agencies comply with the proposed rule.

(8) Methods to maintain traffic sign
retroreflectivity.

The NPA included five methods that
agencies can use to maintain traffic sign
retroreflectivity at or above the
established minimum levels. The
FHWA received 26 comments from the
AASHTO, the NACE, the ARTBA, 18
State DOTs, and two counties
supporting the flexibility that these
methods provide. Other respondents
provided a mixed set of requests asking
for additional details in some cases and
for less detail in other cases. The FHWA
considered the extent of these
comments and has retained the list of
assessment and management methods in
Section 2A.09, but has provided less

detail about each specific assessment
and management method. The
additional details requested will be
provided in the referenced document
entitled, “Maintaining Traffic Sign
Retroreflectivity (2005 Edition).”

(9) Potential safety implications of
maintained sign retroreflectivity.

Forty-six comments representing State
and local DOTs, the AASHTO, the
NACE, the AARP, the ARTBA, industry,
consultants, and private citizens agreed
with the general principle that it is
desirable to maintain adequate levels of
sign retroreflectivity to enhance safety
for motorists during the hours of
darkness and during adverse weather.
However, the AHAS questioned the
sustainability of the NPA proposal in
terms of safety validation.

Although there has not been a study
definitively linking the safety benefits of
maintaining or upgrading retroreflective
sign sheeting materials, there have been
some investigations that demonstrate
potential safety benefits of upgrading
sign sheeting materials.’® The FHWA
believes these investigations provide
support for the potential safety benefits
of upgrading these materials.

The City of Sioux City, Iowa has a
population of approximately 85,000.
The City was using Type I materials
prior to 1995 when a sign upgrade
program was initiated that started with
Type I material, but eventually moved
to a Type IX material. The City was
replacing approximately 10 percent of
its total sign inventory per year. Using
crash data, the City determined that the
crashes per million vehicle miles
dropped from about 6.5 in 1995 to about
4.0 in 1999. In addition, the ratio of
nighttime to daytime crashes during the
same period dropped from about 1.19 to
about 0.96. The City estimated the costs
of the program to be approximately
$150,000 for the three years from 1997
to 1999. During that same time, the City
estimated a total cost savings of almost
five million dollars, using an average
crash cost of $2,350. The benefit-cost
ratio was estimated to be 34:1.

Putnam County, New York is a rural
county located just north of New York
City. The County is responsible for
maintaining over 115 miles of roads. In
1992, all county road signs were
fabricated with Type I materials. In 1993
and 1994, the County upgraded over
2,000 traffic signs to Type III material
(for regulatory and warning signs on

18], Ripley. Quantifying the Safety Benefits of
Traffic Control Devices—Benefit-Cost Analysis of
Traffic Sign Upgrades. Accepted for publication in
the proceedings of the 2005 Mid-Continent
Transportation Research Symposium, Ames, lowa,
August 2005. This paper can be found at http://tcd.
tamu.edu/Documents/MinRetro/MinRetro.htm.

roadways with recommended speeds of
30 mph and above) and Type IX
material (for arrows and chevrons as
well as signs on roadways with
recommended speeds of 25 mph and
below). Three county roads were chosen
for analysis to determine the impacts of
the sign sheeting upgrade program. Two
of the roads were chosen because they
had the highest traffic volumes in the
county and the third road was chosen
because it had the highest crash rate in
the county. The available accident
statistics for 1992 (the year before the
sign upgrades) and 1995 (the year after
the higher performance signs were
installed) were analyzed in this study.
Based on the results of this study, the
difference in reported crashes between
1992 and 1995 was impressive. The
total number of crashes was reduced by
26 percent, the number of injury crashes
was reduced by 23 percent, and the
number of nighttime crashes was
reduced by 50 percent.

There are a number of limitations
associated with each of these
investigations. For example, other
roadway improvements such as fresh
pavement overlays and new pavement
markings were implemented
simultaneously with the signing
upgrades, which make the
determination of the safety effects
directly associated with the signing
upgrades difficult to assess. In addition,
the investigations have not been
individually published in peer-reviewed
journals.

Despite these limitations, these
investigations demonstrate that
upgrading sign sheeting material can
lead to improved safety. More
importantly, maintaining adequate sign
retroreflectivity is consistent with one of
the FHWA'’s primary goals, which is to
improve safety on the nation’s streets
and highways. Many safety strategies
are dependent on adequate sign
visibility. The FHWA expects that
improvements to nighttime visibility of
traffic signs will help drivers better
navigate the roads at night and thus
promote safety and mobility, which is
consistent with the purposes of traffic
control devices as described in Section
1A.01—Purposes of Traffic Control
Devices of the MUTCD. Improvements
in sign visibility will also support the
FHWA'’s efforts to be responsive to the
needs of older drivers, which is
important because the number of older
drivers is expected to increase
significantly during the next 30 years.

(10) Signs excluded from the
proposed rule.

In the NPA, the FHWA proposed to
list in an OPTION paragraph signs that
agencies may exclude from the
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proposed assessment methods and
minimum maintained sign
retroreflectivity levels. The signs that
the FHWA proposed to exclude were:
(1) Parking, Standing, and Stopping
signs (R7 and R8 series), (2) Walking,
Hitchhiking, and Crossing signs (R9
series, R10—1 through R10-4b), (3)
Adopt-A-Highway series, (4) All signs
with blue or brown backgrounds, and
(5) Bikeway signs that are intended for
exclusive use by bicyclists and/or
pedestrians. The intent was that the
proposed list would not exclude those
signs from the existing retroreflectivity
and maintenance requirements and
GUIDANCE that are currently included
in the MUTCD.

The FHWA received 10 comments
from Michigan DOT, Monroe County
(New York), the ATSSA, the AARP,
industry, and consultants in response to
the proposed language in the OPTION
paragraph described above. The FHWA
considered the comments and has
decided not to make any changes. While
one of the key goals of the proposed
MUTCD language described herein is to
promote safety, the FHWA believes that
the minimum retroreflectivity levels
proposed in this SNPA should include,
at a minimum, the most important
signs—regulatory, warning, and guide
signs.

The FHWA also received comments
from the AHAS, the ATSSA, industry,
and two consultants indicating that blue
and brown signs should be included in
the table of minimum retroreflectivity
levels. Research is underway to provide
a set of recommended minimum
retroreflectivity levels for signs with
blue and brown backgrounds, but there
are no immediate plans to establish
minimum retroreflectivity levels for
these or other sign colors. The FHWA
seeks comments on the need for
retroreflectivity levels to be developed
for signs with blue and brown
backgrounds.

(11) Levels of minimum
retroreflectivity and contrast ratios.

A representative of the sign industry
opposed the levels of retroreflectivity
proposed in the NPA, stating that they
corresponded to a level of sign
performance that is too low, and do not
meet the needs of drivers on roads with
both horizontal and vertical curvature,
drivers on roads that are located in high
ambient light conditions, drivers of
large trucks, or older drivers.

The FHWA acknowledges that the
initial research did not cover all
conditions possible; however, providing
adequate traffic sign luminance for all
drivers in the worst possible situations
could not be accomplished by
retroreflectivity alone and would

require additional illumination. The
initial research did include sensitivity
analyses for different vehicle sizes,
including large trucks. Also, the subjects
used in the studies were at least 55
years of age with a median age of 62
years (the oldest driver to complete the
study was over 80 years of age). The
minimum retroreflectivity levels have
been estimated to provide a nighttime
accommodation level that corresponds
to levels above 90 percent of the
nighttime driving population. It should
be noted that more studies are needed
as recommended in some FHWA
publications.!® 20

The Virginia DOT questioned whether
minimum contrast ratios are needed for
the white on green signs since a
minimum contrast ratio is shown for
white on red signs. The FHWA believes
that contrast ratios are not needed for
white on green signs since green signs
are made with green sheeting and are
much more durable in terms of
maintaining their color than red signs,
which are made from silk screening and
thus fade towards white as the silk
screen’s red color fades.

A consultant opposed the contrast
ratios, stating that contrast ratios of 3:1
are too low, and recommended that the
ratio be raised to 4:1. The FHWA
disagrees because the key issue is that
the contrast ratio for the minimum
retroreflectivity levels is assigned to red
signs. These are signs that have unique
shapes and/or sizes in addition to their
legends. Therefore, the information they
convey is provided through an iconic
manner, rather than textual. For iconic
signs, or recognition-based tasks, a
contrast ratio of 3:1 is adequate.2? For
legibility-based tasks, contrast ratios
higher than 3:1 would be preferred.

The Arizona DOT opposed any
reference in the MUTCD to actual
minimum retroreflectivity values, either
in research or in another FHWA
publication. The Arizona DOT states
that the research values have fluctuated
in the past 10 years, and with so many
other variables affecting the
performance of the signs at night,
including vehicle headlights, driver
eyesight, weather conditions, etc., the

19 Carlson, P.J. and H.G. Hawkins. Updated

Minimum Retroreflectivity Levels for Traffic Signs.
Final Report FHWA-RD-03-081. Federal Highway
Administration, Washington, DC, 2003.

20 Carlson, P.J., H.G. Hawkins, G.F. Schertz, D.].
Mace, and K.S. Opiela. Developing Updated
Minimum In-Service Retroreflectivity Levels for
Traffic Signs. In Transportation Research Record
1824, TRB, National Research Council, Washington,
DG, 2003, pp. 133-143.

21 Carlson, P.J. and H.G. Hawkins. Updated
Minimum Retroreflectivity Levels for Traffic Signs.
Final Report FHWA-RD-03-081. Federal Highway
Administration, Washington, DC, 2003.

Arizona DOT does not agree with the
values as set by the ASTM sheeting
types. The FHWA disagrees. The FHWA
decided to use the ASTM sheeting type
designations for two reasons. First, there
is not a better or as well recognized
classification scheme for retroreflective
sheeting, and second, luminance would
be a better measure of sign performance,
but there is not a practical way to
consistently measure luminance in the
field. As new ASTM sheeting types are
designated, the minimum
retroreflectivity table will be updated as
appropriate.

The New Jersey DOT suggested that
consideration be given to the fact that
retroreflectivity of signs can be taken to
a level where the glare is unsatisfactory,
and that some signs with a gloss finish
reflect light from headlights to a point
where the sign becomes illegible. The
FHWA is not aware of any research or
data showing that retroreflective signs
are too bright, and believes that the
minimum levels will not lead to signs
being excessively retroreflective.

(12) Adding minimum retroreflectivity
levels for larger observation angles.

Two comments from the sign industry
and another from a consultant opposed
the 0.2-degree observation angle used in
the referenced table of minimum
retroreflectivity levels, and suggested
that a 0.5-degree observation angle be
included in order for the levels to be
more meaningful and more easily
adaptable in the future. The FHWA
agrees that changing the standard
observation angle to 0.5 degrees would
provide a more meaningful
retroreflectivity value. Research has
been completed that supports moving
toward the 0.5-degree concept and the
ASTM has started working toward a
revision to its specifications to describe
0.5-degree measurements.22 However,
there are currently no hand-held devices
that measure an observation angle of 0.5
degrees conveniently when conducting
field measurements. While there are
some devices currently in the design
and prototype stage, the FHWA does not
believe it is practical to implement
minimum retroreflectivity levels based
on an observation angle of 0.5 degrees
until measuring devices become readily
available. At that time there may be a
need for an alternative table and a
transition period established while the
0.2-degree measurement geometries and
devices are phased out.

(13) Adding types of sheeting to the
minimum retroreflectivity table.

22 Changes to ASTM E1709 are currently
underway to include the possibility of measuring
sign retroreflective sheeting at alternative
observation angles, including 0.5 degrees.
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The ATSSA, Texas DOT, a
representative of the sign industry, and
a private citizen all commented that the
Minimum Maintained Retroreflectivity
Levels table did not include values for
Type IV material, which is now used by
many State and local DOTs. During the
development of the FHWA minimum
retroreflectivity levels, the Type IV
designation was a leftover designation
for a material that was discontinued.
Types VII, VIII, and IX materials were
introduced and this left a large gap in
performance between the Type III
materials and the Type VII, VIII, and IX
materials. This gap was recently filled
when manufacturers began offering a
product with retroreflectivity levels near
the previous Type IV designation. The
ASTM subsequently revamped the Type
IV retroreflectivity levels as a result of
the increased interest in Type IV
materials. Based on the current
commercial availability of Type IV
retroreflective material, the FHWA
proposes in this SNPA to include
requirements for Type IV material in the
table of Minimum Maintained
Retroreflectivity Levels.

The ATSSA, a consultant, and a
private citizen all commented that the
Minimum Maintained Retroreflectivity
Levels table did not include values for
Type VI, which is in widespread use
throughout the country. Type VI
materials are flexible materials that are
usually associated with roll-up orange
traffic signs. The current research
literature does not include findings
specifically targeting Type VI materials.
However, Type VI materials are orange
and prismatic, like Types VII, VIII, and
IX and should meet the same minimum
performance levels of these signs.
Therefore, the FHWA proposes in this
SNPA to include requirements for Type
VI material in the table of Minimum
Maintained Retroreflectivity Levels.

The FHWA also proposes to expand
the table to include Type X materials.
Consequently, all currently defined
ASTM Type designations that are used
for traffic signs would be included in
the Minimum Maintained
Retroreflectivity Levels table.

(14) Need for technical support and
training.

Five comments from Hillsdale County
(Michigan), Pierce County
(Washington), Saline County (Kansas),
the APWA, and the NACE suggested
that the FHWA provide training for road
agencies in terms of developing and
conducting assessment and management
methods in order to comply with the
MUTCD. The FHWA has developed and
provided train-the-trainer workshops
and teaching materials to FHWA Local
Technical Assistance Program (LTAP)

instructors.2? These instructors have,
and will continue to provide training
across the country to local and State
employees.

(15) Changes to Section 2A.22
Maintenance.

In Section 2A.22 Maintenance, the
FHWA proposed in the NPA to change
the first paragraph of the GUIDANCE
statement by replacing the phrase
“adequate retroreflectivity” with
“retroreflectivity levels as indicated in
Section 2A.09.” The FHWA received
nine comments regarding Section 2A.22.
Eight of those comments (from private
citizens and two consultants) suggested
changing the concept of retroreflectivity
that “should” be maintained, to
retroreflectivity that ““shall” be
maintained. These comments were
provided as suggestions to strengthen
the MUTCD language associated with
the NPA so that the Congressional
directive would be more clearly
satisfied.

The FHWA considered these
comments and agrees. However, because
we propose to include a STANDARD
statement in Section 2A.09 that requires
public agencies or officials having
jurisdiction to use an assessment
method to maintain traffic sign
retroreflectivity at or above the
minimum levels, the addition of a
similar STANDARD statement in
Section 2A.22 would be redundant.

The other commenter (a private
citizen) suggested rewording the first
paragraph of Section 2A.22 to read as
follows: “All traffic signs should be kept
properly positioned, clean, and legible,
and should have retroreflectivity levels
evaluated by one of the methods
indicated in Section 2A.09.” The FHWA
disagrees with this comment because it
does not provide the flexibility for
agencies to develop methods other than
the five methods listed in Section
2A.09.

(16) Pavement markings.

Section 406 of the Department of
Transportation and Related Agencies
Appropriations Act, 1993 (Pub. L. 102—
388; October 6, 1992) directed the
Secretary of Transportation to revise the
MUTCD to include a standard for
minimum levels of retroreflectivity that
must be maintained for traffic signs and
pavement markings, which apply to all
roads open to public travel. The AHAS
commented that the NPA failed to fulfill
this statutory command because
minimum retroreflectivity levels for
pavement markings were not included.

23A description of the workshop including
teaching materials and the report can be found at
http://tcd.tamu.edu/Documents/MinRetro/
MinRetro.htm.

The FHWA is currently conducting
research to develop a standard for
minimum levels of pavement marking
retroreflectivity and intends to issue a
separate NPA to amend the MUTCD to
include a standard for minimum levels
of pavement marking retroreflectivity.
The pavement marking retroreflectivity
NPA is not expected to be issued until
the rulemaking for minimum traffic sign
retroreflectivity is finalized.

Section-by-Section Analysis

The FHWA is seeking comments on
the changes proposed in this SNPA to
the Introduction, Section 1A.11 Relation
to Other Publications, Section 2A.09
Minimum Retroreflectivity Levels, and
Section 2A.22 Maintenance.

Introduction

The FHWA proposes in this SNPA to
add STANDARD language to the
Introduction describing the compliance
periods associated with the new Section
2A.09 Maintaining Minimum
Retroreflectivity. The proposed language
would give agencies 2 years from the
date of the final rule for implementation
and continued use of an assessment or
management method; 7 years from the
effective date of the final rule for
replacement of regulatory, warning, and
ground-mounted guide signs that are
identified as having inadequate
retroreflectivity by the assessment or
management method; and 10 years from
the effective date of the final rule for
replacement of street name signs and
overhead guide signs that are identified
as having inadequate retroreflectivity by
the assessment or management method.
This language was modified from the
language that was included in the NPA
in order to clarify the intent of the
compliance periods.

Part 1—General

In Section 1A.11 Relation to Other
Publications, the FHWA proposes
adding a new SUPPORT paragraph that
references the availability of the
publication “Maintaining Traffic Sign
Retroreflectivity (2005 Edition),”’24 as
this publication contains supplemental
information about the proposed MUTCD
language that many respondents to the
NPA requested.

Part 2—Signs

In Section 2A.09 Maintaining
Minimum Retroreflectivity, the FHWA
is proposing in this SNPA to include a
STANDARD statement that requires
public agencies or officials having

24The document, ‘“Maintaining Traffic Sign
Retroreflectivity, 2005 Edition” is available online
at the following Web address: http://
www.fhwa.dot.gov/retro.
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jurisdiction to use an assessment or
management method to maintain traffic
sign retroreflectivity at or above the
minimum levels established in the
proposed GUIDANCE paragraph that
follows the STANDARD.

The proposed GUIDANCE statement
that immediately follows the
STANDARD states that except for the
signs excluded in the proposed OPTION
in Section 2A.09, one or more of the five
assessment or management methods
that are described immediately
following the GUIDANCE statement
should be used to maintain traffic sign
retroreflectivity at or above the
minimum levels identified in a new
proposed Table 2A-3.

In this SNPA, the FHWA proposes to
add the STANDARD statement to
enhance safety through maintained sign
visibility and to address comments
questioning whether the NPA proposal
satisfied the Congressional intent of the
Appropriations Act of 1993.
Additionally, the FHWA proposes to
include the table of minimum
maintained retroreflectivity levels as a
new Table 2A-3. Existing Tables 2A—3
and 2A—4 will be renumbered as Tables
2A—-4 and 2A-5, respectively, and all
references to these renumbered tables
will be appropriately adjusted.

In this SNPA, the FHWA proposes to
add a SUPPORT paragraph that explains
that although conformance with the
proposed STANDARD can be initially
achieved by implementing an
assessment or management method, the
agency must continue to use the method
to maintain the minimum levels
established in this section in order to
retain conformance with the
STANDARD. This proposed SUPPORT
paragraph also informs readers that the
publication entitled “Maintaining
Traffic Sign Retroreflectivity” contains
additional information about these
methods and provides a cross-reference
to Section 1A.11, which describes how
to obtain this publication.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination using the docket number
appearing at the top of this document in
the docket room at the above address.
The FHWA will file comments received
after the comment closing date and will
consider late comments to the extent
practicable. In addition to late
comments, the FHWA will also
continue to file in the docket relevant
information becoming available after the
comment closing date, and interested
persons should continue to examine the

docket for new material. A final rule
may be published at any time after the
close of the comment period.

Executive Order 12866 (Regulatory
Planning and Review) and U.S. DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is a significant regulatory action
within the meaning of Executive Order
12866 and under the regulatory policies
and procedures of the U.S. Department
of Transportation, because of the
substantial public interest in the
retroreflectivity of traffic signs. This
rulemaking addresses comments
received in response to the Office of
Management and Budget’s (OMB’s)
request for regulatory reform
nominations from the public. The OMB
is required to submit an annual report
to Congress on the costs and benefits of
Federal regulations. The 2002 report
included recommendations for
regulatory reform that OMB requested
from the public.25 One recommendation
was that the FHWA should establish
standards for minimum levels of
brightness of traffic signs.26 The FHWA
has identified this rulemaking as
responsive to that recommendation.

It is anticipated that the economic
impact of this rulemaking would cause
minimal additional expenses to public
agencies. In 2003, the FHWA updated
its analysis of the cost impacts to State
and local agencies to reflect higher
material costs due to inflation, an
increase in the proportion of signs that
would be replaced with higher-level
sign sheeting material, and changes in
the overall mileage of State and local
roads. The findings of the 2003 analysis
show that the costs of the proposed
action to State and local agencies would
be minimal.27 The proposed phase-in
periods allows sign replacement during
the normal sign replacement cycle.
Therefore, any marginal costs would be

25A copy of the OMB report ““Stimulating Smarter
Regulation: 2002 Report to Congress on the Costs
and Benefits of Regulation and Unfunded Mandates
on State, Local, and Tribal Entities” is available at
the following Web address: http://www.whitehouse.
gov/omb/inforeg/
summaries_nominations_final.pdf.

26 A complete compilation of comments received
by OMB is available at the following Web address:
http://www.whitehouse.gov/omb/inforeg/key
_comments.html. Comment #93 cites a 1999 report
generated by the Advocates for Auto and Highway
Safety entitled, “Stuck in Neutral:
Recommendations for Shifting the Highway and
Auto Safety Agenda into High Gear—A
Comprehensive Report on the Major Highway and
auto Safety Issues Facing America” September
1999. This report is available at the following Web
address: http://www.saferoads.orgpolls/
stuckinneutral.htm.

27The “Impacts Analysis” report is available at
the following Web address: http://dmses.dot.gov/
docimages/pdf92/290314_web.pdf.

incremental for the upgraded level of
sign retroreflectivity and most of the
material available at the time of sign
replacement will be of the higher
retroreflective quality. Finally, the
FHWA expects that the proposed levels
and maintenance methods will help to
promote safety and mobility on the
nation’s streets and highways and will
result in minimum additional expense
to public agencies or the motoring
public. Specific examples are described
in the section entitled “Discussion of
Major Comments.”

The proposed 7-year regulation
implementation period for ground-
mounted signs would allow State and
local agencies to delay replacement of
recently installed Type I signs until they
have reached their commonly accepted
7-year service life. The proposed 10-year
compliance period for overhead signs
would allow an extended period of time
because of the longer service life
typically used for those signs. The
changes proposed in this SNPA do not
affect the impacts assessments described
above.

The FHWA has considered the
benefits and costs associated with this
rulemaking and believes that the
benefits outweigh the costs. Currently,
the MUTCD requires that traffic signs be
illuminated or retroreflective to enhance
nighttime visibility. The changes
proposed in this SNPA provide
additional guidance, clarification, and
flexibility in maintaining traffic sign
retroreflectivity that is already required
by the MUTCD. The proposed levels
and maintenance methods consider
changes in the composition of the
vehicle population, vehicle headlamp
design, and the demographics of drivers.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), the FHWA has evaluated the
effects of this proposed action on small
entities and has determined that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.

This rule would apply to State
Departments of Transportation in the
execution of their highway programs,
specifically with respect to the
retroreflectivity of traffic signs.
Additionally, sign replacement is
eligible for up to 100 percent Federal-
aid funding—this applies to local
jurisdictions and tribal governments,
pursuant to 23 U.S.C. 120(c). Therefore,
the implementation of the proposed
provisions in this rule would not affect
the economic viability or sustenance of
small entities, as States are not included
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in the definition of a small entity that
is set forth in 5 U.S.C. 601.

Executive Order 13132 (Federalism)

The FHWA analyzed this proposed
amendment in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and the FHWA has determined
that this proposed action would not
have a substantial direct effect or
sufficient federalism implications on
States and local governments that would
limit the policy-making discretion of the
States and local governments. Nothing
in the MUTCD directly preempts any
State law or regulation.

The MUTCD is incorporated by
reference in 23 CFR part 655, subpart F.
These proposed amendments are in
keeping with the Secretary of
Transportation’s authority under 23
U.S.C. 109(d), 315, and 402(a) to
promulgate uniform guidelines to
promote the safe and efficient use of the
nation’s streets and highways.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Unfunded Mandates Reform Act

This SNPA would not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 109 Stat. 48, March 22,
1995). The findings of the impacts
analysis indicate that this proposed
action will not result in the expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $120.7 million or more in any one
year. In addition, sign replacement is
eligible for up to 100 percent Federal-
aid funding—this applies to local
jurisdictions and tribal governments,
pursuant to 23 U.S.C. 120(c).

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the OMB for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this proposed
action does not contain a collection of
information requirement for the
purposes of the PRA.

Executive Order 12988 (Civil Justice
Reform)

This proposed action meets
applicable standards in Sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, to eliminate ambiguity, and to
reduce burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this
proposed action under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This is not an economically
significant proposed action and does not
concern an environmental risk to health
or safety that may disproportionately
affect children.

Executive Order 12630 (Taking of
Private Property)

This proposed action would not effect
a taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this
proposed action under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use. The FHWA has
determined that this is not a significant
energy action under that order because
although it is a significant regulatory
action under Executive Order 12866, it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects under
Executive Order 13211 is not required.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this
proposed action under Executive Order
13175, dated November 6, 2000, and
believes that it will not have substantial
direct effects on one or more Indian
tribes; will not impose substantial direct
compliance costs on Indian tribal
governments; and will not preempt
tribal law. Therefore, a tribal summary
impact statement is not required.

National Environmental Policy Act

The agency has analyzed this
proposed action for the purpose of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and has
determined that it would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 655

Design standards, Grant programs—
Transportation, Highways and roads,
Incorporation by reference, Signs,
Traffic regulations.

Authority: 23 U.S.C. 101(a), 104, 105,
109(d), 114(a), 135, 217, 307, 315, and 402(a);
sec. 406(a), Pub. L. 102-388, 106 Stat. 1520,
1564; 23 CFR 1.32; and 49 CFR 1.48(b).

Issued on: May 2, 2006.

Frederick G. Wright, Jr.,

Federal Highway Executive Director.

[FR Doc. E6-6882 Filed 5-5-06; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-131264-04]
RIN 1545-BD55

Withdrawal of Proposed Regulations
Regarding Intercompany Transactions;
Manufacturer Incentive Payments

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws a
notice of proposed rulemaking (REG—
131264-04) regarding the treatment of
manufacturer incentive payments. The
proposed regulations were published in
the Federal Register on August 13, 2004
(69 FR 50112). After consideration of
additional issues, the IRS and Treasury
Department have decided to withdraw
the proposed regulations.

DATES: These proposed regulations are
withdrawn May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Frances Kelly, (202) 622-7770 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On August 13, 2004, the IRS and
Treasury Department published a notice
of proposed rulemaking (REG-131264—
04) in the Federal Register (69 FR
50112) proposing regulations to address
additional transactions involving
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manufacturer incentive payments and to
clarify the proper treatment of such
incentive payments under the
intercompany transaction regulations.

On April 25, 2005, the IRS and
Treasury Department published Rev.
Rul. 2005-28 (2005—-19 IRB 997), which
suspends, in part, Rev. Rul. 76-96
(1976—1 CB 23). Rev. Rul. 2005-28
states that the IRS will not apply, and
taxpayers may not rely upon, the
conclusion reached in Rev. Rul. 76-96
that certain rebates made by a
manufacturer to retail customers are
ordinary and necessary business
expenses deductible under section 162,
pending the IRS’s reconsideration of the
issue and publication of subsequent
guidance.

The example in paragraph (c) of the
proposed regulations relies, in part,
upon the premise that the manufacturer
incentive payment is an ordinary and
necessary business expense deductible
under section 162. To the extent that
this premise is correct, paragraph (d) of
the proposed regulations illustrates the
proper application of the intercompany
transaction regulations. However,
because Rev. Rul. 2005-28 suspends
Rev. Rul. 76-96, in pertinent part, these
paragraphs of the proposed regulations
are withdrawn pending further guidance
on the section 162 issue considered in
Rev. Rul. 76-96.

The example in paragraph (e) of the
proposed regulations illustrates the
application of the original issue
discount rules to the facts described in
paragraph (e) and, based on these facts,
concludes that the transaction is not an
intercompany transaction. This
conclusion is not dependent upon the
issue being reconsidered in Rev. Rul.
76—96. Nevertheless, because the
example in paragraph (e), standing
alone, does not provide guidance with
respect to the application of the
intercompany transaction regulations to
an intercompany transaction, paragraph
(e) of the proposed regulations is also
withdrawn.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking (REG-131264-04) that was
published in the Federal Register on

August 13, 2004 (69 FR 50112) is
withdrawn.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E6-6888 Filed 5—5—06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-146384-05]

RIN 1545-BF02

Application of Section 338 to
Insurance Companies; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document corrects a
notice of proposed rulemaking that was
published in the Federal Register on
Monday, April 10, 2006 (71 FR 18053).
The document contains temporary
regulations providing guidance under
section 197 that apply to the treatment
of certain insurance contracts assumed
in an assumption reinsurance
transaction and section 338 that apply
to a deemed sale or acquisition of an
insurance company’s assets pursuant to
an election under section 338 of the
Internal Revenue Code, to a sale or
acquisition of an insurance trade or
business subject to section 1060, and to
the acquisition of insurance contracts
through assumption reinsurance.
DATES: This correction is effective April
10, 2006.
FOR FURTHER INFORMATION CONTACT:
Mark J. Weiss, (202) 622—-7790 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-146384-05), that is the subject of
this correction, is under sections 197,
338, and 846 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-146384—-05) contains
errors that may prove to be misleading
and are in need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
146384—05), which was the subject of
FR Doc. 06—-3321, is corrected as
follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.846—-2 [Corrected]

On page 18054, column 3, paragraph
instruction Par. 5., the language “‘Par. 5.
Section 1.846-2 as amended by adding
new paragraph (d) to read is follows:”
is corrected to read ‘Par. 5. Section
1.846-2 is amended by adding new
paragraph (d) to read as follows:”.

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. E6-6894 Filed 5-5—06; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2006—-0314; FRL-8165-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to Stage Il
Vapor Recovery at Gasoline
Dispensing Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Maryland for the purpose of amending
the regulations pertaining to Stage II
Vapor Recovery at Gasoline Dispensing
Facilities. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
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not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by June 7, 2006.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2006-0314, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: morris.makeba@epa.gov.

C. Mail: EPA-R03—-0OAR-2006—-0314,
Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2006—
0314. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the

http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—
2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the title, “Approval and
Promulgation of Air Quality
Implementation Plans; Maryland;
Amendments to Stage II Vapor Recovery
at Gasoline Dispensing Facilities,” that
is located in the “Rules and
Regulations” section of this Federal
Register publication. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: April 24, 2006.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 06—4198 Filed 5-5-06; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF ENERGY

48 CFR Part 970
RIN 1991-AB67

Acquisition Regulation:
Implementation of DOE’s Cooperative
Audit Strategy for Its Management and
Operating Contracts

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Energy
(DOE) is proposing to amend the
Department of Energy Acquisition
Regulation (DEAR) to revise and expand

policy and requirements for contractor
internal audits, through the use of
DOE’s Cooperative Audit Strategy. The
amendments would ensure that internal
contractor audits are conducted in a
manner that ensures reliability.

DATES: Comments should be submitted
on or before July 7, 2006.

ADDRESSES: You may submit comments,
identified by RIN number 1991-AB67,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: helen.oxberger@hq.doe.gov.
Include RIN number 1991-AB67 in the
subject line of the message.

e Mail: Helen Oxberger, Mail Code
MA-61, U.S. Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Helen Oxberger, (202) 287-1332.
SUPPLEMENTARY INFORMATION:

1. Background
II. Section-by-Section Analysis
ITI. Procedural Requirements
A. Review Under Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act
D. Review Under the National
Environmental Policy Act
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under the Treasury and General
Government Appropriations Act, 2001
J. Review Under Executive Order 13211
K. Approval by the Office of the Secretary

I. Background

The Department contracts for the
management and operation of its
Government owned or controlled
research, development, special
production, or testing facilities through
the use of management and operating
(M&O) contracts. The Department
historically expends approximately 80%
of its annual appropriations through
these M&O prime contracts. Thus, it is
imperative for the Department to
develop approaches which permit
oversight of M&O expenditures in order
for the Department to satisfy its
oversight responsibility and to ensure
that DOE funds are expended on
allowable and reasonable costs.

The creation and maintenance of
rigorous business, financial, and
accounting systems by contractors are
crucial to assuring the integrity and
reliability of the cost data used by the
DOE’s Chief Financial Officer (CFO), the
Inspector General (IG), and contracting
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officers (COs). To ensure the reliability
of these systems, DOE requires some of
its contractors to maintain an internal
audit activity, that is, an internal audit
organization, which is responsible for:
(i) Performing operational and financial
audits including incurred cost audits,
and (ii) assessing the adequacy of
management control systems.

The Cooperative Audit Strategy is a
program that the IG, partnering with
contractors’ internal audit groups, the
CFO, and the Office of DOE
Procurement and Assistance
Management, developed and
implemented in October 1992 to
maximize the overall audit coverage of
M&O contractors’ operations and to
fulfill the IG’s responsibility for auditing
the costs incurred by major facilities
contractors. The Gooperative Audit
Strategy enhances the DOE’s efficient
use of available audit resources by
allowing the IG to rely on the work of
contractors’ internal audit organization.
The IG has adopted the Cooperative
Audit Strategy at most major contractor
locations.

The success of the Cooperative Audit
Strategy depends on the IG and
contractor internal audit groups working
closely with DOE. The contractor
internal audit groups are committed to
a continuing evaluation of the process
and have established the Steering
Committee for Quality Auditing to
address current issues and implement
on-going improvements.

Currently, the Cooperative Audit
Strategy is implemented under an
alternative clause in the Accounts,
records, and inspection contract clause
at 970.5232-3. The proposed rule would
eliminate the alternative and amend the
contract clause to require the use of the
Cooperative Audit Strategy in all M&O
contracts.

II. Section-by-Section Analysis

DOE is proposing to amend the DEAR
as follows:

1. Section 970.5203—-1, Management
controls, paragraph (a)(4) would be
amended by adding a sentence which
requires the contractor to annually, or at
other times as directed by the
contracting officer, provide copies of
reports on the status of audit
recommendations.

2. Section 970.5232-3, Accounts,
records, and inspection, would be
amended by removing Alternative II and
by adding a new paragraph (i) which
would establish requirements that:

A. Upon contract award, exercise of
any contract option, or the extension of
the contract, the contractor shall submit
to the contracting officer an internal
audit implementation design. The audit

implementation design would describe
(i) the internal audit activity’s
placement within the contractor’s
organization and reporting
requirements; (ii) the size, experience,
and educational standards of the
internal audit staff; (iii) the relationship
of the internal audit activity to corporate
entities; if any; (iv) the standards to be
used for conducting the audits; (v) the
overall internal audit strategy for the
performance period of the contract,
considering particularly the method of
auditing costs incurred; (vi) the
intended use of external audit resources;
(vii) the plan for internal audits of
subcontracts, both pre- and post-award;
and (viii) the schedule for peer reviews.

B. Annually, the contractor shall
submit a summary of the previous fiscal
year’s internal audits, reflecting the
results of those audits, and actions,
proposed or taken to resolve any
identified weaknesses.

C. Annually, the contractor shall
submit an audit plan for internal audits
for the next fiscal year.

D. All such documents shall be
satisfactory to the contracting officer.

3. Section 970.5232-3 is amended by
adding a new paragraph (j) which states
that upon discovery the contractor has
claimed unallowable costs, the
contracting officer may (i) direct the
contractor to cease using, in whole or in
part, the DOE special financial
institution account, (ii) require a refund,
(iii) reduce the contractor’s fee, or (iv)
take any other action authorized in law,
regulations, or this contract.

III. Procedural Requirements
A. Review Under Executive Order 12866

This regulatory action has been
determined not to be a significant
regulatory action under Executive Order
12866, Regulatory Planning and Review
(58 FR 51735, October 4, 1993).
Accordingly, this proposed rule is not
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs (OIRA) within the
Office of Management and Budget.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking” (67 FR 53461,

August 16, 2002), DOE published
procedures and policies to ensure that
the potential impacts of its draft rules
on small entities are properly
considered during the rulemaking
process (68 FR 7990, February 19, 2003),
and has made them available on the
Office of General Counsel’s Web site:
http://www.gc.doe.gov. DOE has
reviewed today’s proposed rule under
the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. The proposed rule would amend
procurement policies that apply only to
DOE M&O contracts and would impact
only DOE’s M&O contractors none of
whom are small entities. This rule
would not have a significant economic
impact on small entities. On the basis of
the foregoing, DOE certifies that the
proposed rule, if promulgated, would
not have a significant economic impact
on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this rulemaking.

C. Review Under the Paperwork
Reduction Act

Any additional information collection
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
reflected by today’s regulatory action are
insignificant. Existing burdens
associated with the collection of certain
contractor compensation data have been
previously cleared under OMB control
number 1910-4100 which expires on
April 30, 2008.

D. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this proposed rule falls into a class of
actions that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, this
proposed rule deals only with agency
procedures, and; therefore, is covered
under the Categorical Exclusion in
paragraph A6 to subpart D, 10 CFR part
1021. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism”
(64 FR 43255, August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
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constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. The Executive Order
also requires agencies to have an
accountability process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations (65 FR
13735). DOE has examined today’s
proposed rule and has determined that
it does not preempt State law and does
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to assess
the effects of a Federal regulatory action
on State, local, and tribal governments,
and the private sector. The Department
has determined that today’s regulatory
action does not impose a Federal
mandate on State, local or tribal
governments or on the private sector.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
proposed rule would not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guideline issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s notice under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

J. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of

OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

K. Approval by the Office of the
Secretary

The Office of the Secretary has
approved issuance of this proposed rule.

List of Subjects in 48 CFR Part 970
Government procurement.
Issued in Washington, DC, on April 27,
2006.

Edward R Simpson,

Director, Office of Procurement and
Assistance Management, Department of
Energy.

Robert C. Braden, Jr.,

Director, Office of Procurement and
Assistance Management, National Nuclear
Security Administration.

For the reasons set forth in the
preamble, chapter 9 of title 48 of the
Code of Federal Regulations is proposed
to be amended as set forth below:

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

1. The authority citation for part 970
continues to read as follows:
Authority: 42 U.S.C. 2201, 2282a, 2282b,

2282c; 42 U.S.C. 7101 et seq.; 41 U.S.C. 418b;
50 U.S.C. 2401 et seq.

2. Section 970.5203-1 is amended by
adding a sentence to the end of
paragraph (a)(4).

970.5203—-1 Management controls.
* * * * *
(a) * x %

(4) * * * Annually, or at other
intervals directed by the contracting
officer, the contractor shall supply to
the contracting officer copies of the
reports reflecting the status of
recommendations resulting from
management audits performed by its
internal audit activity and any other
audit organization. This requirement
may be satisfied in part by the reports
required under paragraph (i) of DEAR
970.5232-3, Accounts, records, and
inspection.

* * * * *

3. Section 970.5232-3 is amended by
revising the date of the clause, adding
new paragraphs (i) and (j), and removing
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Alternative II, and adding new
paragraphs (i) and (j) to read as follows:

970.5232-3 Accounts, records, and
inspection.

* * % Accounts, Records, and
Inspection (XX XXXX)

* * * * *

(i) Internal audit. The contractor
agrees to design and maintain an
internal audit plan and an internal audit
organization.

(1) Upon contract award, the exercise
of any contract option, or the extension
of the contract, the contractor must
submit to the contracting officer for
approval an Internal Audit
Implementation Design to include the
overall strategy for the internal audits.
The Audit Implementation Design must
describe:

(i) The internal audit organization’s
placement within the contractor’s
organization and its reporting
requirements;

(ii) The audit organization’s size and
the experience and educational
standards of its staff;

(iii) The audit organization’s
relationship to the corporate entities of
the contractor;

(iv) The standards to be used in
conducting the internal audits;

(v) The overall internal audit strategy
of this contract, considering particularly
the method of auditing costs incurred in
the performance of the contract;

(vi) The intended use of external audit
resources;

(vii) The plan for audit of
subcontracts, both pre-award and post-
award; and

(viii) The schedule for peer review of
internal audits by other contractor
internal audit organizations.

(2) By each January 31 of the contract
performance period, the contractor must
submit an annual audit report,
providing a summary of the audit
activities undertaken during the
previous fiscal year. That report shall
reflect the results of the internal audits
during the previous fiscal year and the
actions to be taken to resolve
weaknesses identified in the
contractor’s system of business,
financial, or management controls.

(3) By each June 30 of the contract
performance period, the contractor must
submit to the contracting officer an
annual audit plan for the activities to be
undertaken by the internal audit
organization during the next fiscal year
that is designed to test the costs
incurred and contractor management
systems described in the internal audit
design.

(4) The contracting officer may
require revisions to documents

submitted under paragraphs (i)(1), (i)(2),
and (i)(3) of this clause, including the
design plan for the internal audits, the
annual report, and the annual internal
audits.

(j) Remedies. If at any time during
contract performance, the contracting
officer determines that unallowable
costs were claimed by the contractor to
the extent of making the contractor’s
management controls suspect, or the
contractor’s management systems that
validate the costs incurred and claimed
suspect, the contracting officer may, in
his or her sole discretion, require the
contractor to cease using the special
financial institution account in whole or
with regard to specified accounts,
requiring reimbursable costs to be
claimed by periodic vouchering. In
addition, the contracting officer, where
he or she deems it appropriate, may;
impose a penalty under DEAR
970.5242-1, Penalties for unallowable
costs; require a refund; reduce the
contractor’s otherwise owed fee; and
take such other action as authorized in
law, regulation, or this contract.

[FR Doc. E6-6736 Filed 5-5-06; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 060418103-6103-01; I.D.
040706F]

RIN 0648—-AT59

Fisheries of the Northeastern United

States; Proposed 2006 Through 2008
Specifications for the Spiny Dogfish

Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes specifications
for the spiny dogfish fishery for the
2006 through 2008 fishing years (May 1,
2006, through April 30, 2009). The
implementing regulations for the Spiny
Dogfish Fishery Management Plan
(FMP) require NMFS to publish
specifications for up to a period of 5
years and to provide an opportunity for
public comment. The intent of this
rulemaking is to specify the commercial
quota and other management measures,
such as possession limits, to rebuild the
spiny dogfish resource. NMFS also

proposes that the possession limits for
dogfish be set at 600 1b (272 kg) for both
quota periods 1 and 2 of the fishery.
DATES: Public comments must be
received (see ADDRESSES) no later than
5 p.m. eastern standard time on May 23,
2006.

ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council (Council),
including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Initial Regulatory
Flexibility Analysis (IRFA), are
available from: Daniel Furlong,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19904—6790. The EA/
RIR/IRFA is accessible via the Internet
at http://www.nero.nmfs.gov.Written
comments on the proposed rule may be
sent by any of the following methods:

e Mail to Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments 2006—2008
Dogfish Specifications”’;

e Fax to Patricia A. Kurkul (978) 281—
9135;

e E-mail to the following address:
DogfishSpecs2006@noaa.gov. Include in
the subject line of the e-mail comment
the following document identifier:
“Comments 2006—2008 Dogfish
Specifications.”

e Electronically through the Federal
e-Rulemaking portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Eric
Jay Dolin, Fishery Policy Analyst,
(978)281-9259, fax (978)281-9135.
SUPPLEMENTARY INFORMATION: Spiny
dogfish were declared overfished by
NMFS on April 3, 1998, and added to
that year’s list of overfished stocks in
the Report on the Status of the Fisheries
of the United States, prepared pursuant
to section 304 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
Consequently, the Magnuson-Stevens
Act required the preparation of
measures to end overfishing and to
rebuild the spiny dogfish stock. A joint
FMP was developed by the Mid-Atlantic
and New England Fishery Management
Councils (Councils) during 1998 and
1999. The Mid-Atlantic Fishery
Management Council (MAFMC) was
designated as the administrative lead on
the FMP.

The regulations implementing the
FMP at 50 CFR part 648, subpart L,
outline the process for specifying the
commercial quota and other
management measures (e.g., minimum
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or maximum fish sizes, seasons, mesh
size restrictions, possession limits, and
other gear restrictions) necessary to
assure that the target F specified in the
FMP will not be exceeded in any fishing
year (May 1 April 30), for a period of 1

5 fishing years. The target F is not to
exceed 0.08. The annual quota is
allocated between two semi-annual
quota periods as follows: period 1, May
1 through October 31 (57.9 percent); and
period 2, November 1 through April 30
(42.1 percent).

The Spiny Dogfish Monitoring
Committee (Monitoring Committee),
comprised of representatives from
states; MAFMC staff; New England
Fishery Management Council (NEFMC)
staff; NMFS staff; and two non-voting,
ex-officio industry representatives (one
each from the MAFMC and NEFMC
regions) is required to review annually
the best available information and to
recommend a commercial quota and
other management measures necessary
to achieve the target F for the 1-5
fishing years. The Council’s Joint Spiny
Dogfish Committee (Joint Committee)
then considers the Monitoring
Committee’s recommendations and any
public comment in making its
recommendation to the two Councils.
Afterwards, the MAFMC and the
NEFMC make their recommendations to
NMFS. NMFS reviews those
recommendations to assure they are
consistent with the FMP, and may
modify them if necessary. NMFS then
publishes proposed measures for public
comment.

Monitoring Committee
Recommendations

The Monitoring Committee met on
September 22, 2005 and developed
recommendations based on the latest
stock status updates. Although the
Spiny Dogfish FMP allows for a
maximum fishing mortality rate of F =
0.08, the 37th Stock Assessment Review
Committee (SARC) recommended that
total removals not exceed the amount
corresponding to F=0.03 (Frepuita). The
F=0.08 maximum identified in the FMP
was based on the expectation, in 1999,
that mature female biomass would
recover to 90 percent SSB.x by 2003.
The management advice provided by
the 37th SARC was based on their
review of the 2003 stock assessment.
That assessment estimated mature
female biomass in 2003 at around 29
percent of SSBnax. Updated stock status
information reviewed by the Monitoring
Committee indicated that mature female
biomass had not increased in 2005
compared to 2003 estimates. As such,
the Monitoring Committee could find no
biological justification for deviating

from the advice of the 37th SARC. The
Monitoring Committee, therefore,
recommended management measures
consistent with achieving F=0.03
(Frebuita). Specifically, the Monitoring
Committee recommended that a
commercial quota be set at 2 million 1b
(907 mt), a 50—percent reduction from
the fishing year (FY) 2005 quota.
Additionally, the Monitoring Committee
recommended status quo possession
limits of 600 1b (272 kg) in period 1 and
300 1b (136 kg) in period 2. The
Monitoring Committee’s recommended
reduction in the commercial quota was
based on the observation that in the last
complete fishing year (FY2004), only
about 1.5 million 1b (680 mt) of spiny
dogfish were landed even though the
harvest cap was 4 million 1b (1,814 mt).
As such, the Monitoring Committee felt
that 2 million Ib (907 mt) represented a
more realistic cap based on fishery
behavior. The status quo possession
limits recommended by the Monitoring
Committee are intended to allow for the
retention of small amounts of
incidentally captured spiny dogfish,
while not significantly affecting total
removals (i.e., fishing mortality).
Additionally, because the recovery
trajectory is expected to be rather
gradual under the most conservative
management regime, the Committee
recommended maintaining the quota
and possession limits for the next three
fishing years (FY2006—-FY2008).

Joint Committee Recommendations

The Joint Committee met on October
4, 2005, and recommended that the
Councils adopt a commercial quota of 4
million 1b (1,814 mt) and possession
limits of 600 1b (272 kg) for both quota
periods. Additionally, the Joint
Committee recommended that these
measures apply only to the upcoming
fishing year. The Joint Committee
recommended increasing the possession
limit above the status quo in order to
accommodate the high volume demand
required by the processing sector of the
spiny dogfish fishery. The specification
of the measures for FY2006 only was
recommended because a benchmark
assessment for spiny dogfish will be
conducted in 2006, and results will be
available to serve as the basis of
subsequent specifications.

Council Recommendations

At its October 5, 2005, meeting the
MAFMC endorsed the Monitoring
Committee’s recommendation for a 2
million 1b (907 mt) incidental catch
quota, but recommended a possession
limit of 600 1b (272 kg) in both quota
periods. Under the MAFMC
recommendation, the specifications

would be set for 3 years. At its
November 16, 2005 meeting the NEFMC
recommended an incidental catch quota
of 4 million 1b (1,814 mt), with a
possession limit of 600 1b (272 kg) in
both quota periods. Additionally, the
NEFMC recommended that the
management measures be applied only
to the upcoming 2006 fishing year.

Alternatives Adopted by the Atlantic
States Marine Fisheries Commission
(ASFMCQC)

In October 2005, the ASMFC adopted
specifications for the 2006/2007 fishing
year only, setting a 4 million 1b (1,814
mt) annual quota with possession limits
of 600 1b (272 kg) in both quota periods.

Proposed Measures

NMEF'S reviewed both Councils’
recommendations and proposes to
maintain the annual dogfish quota at 4
million lb (1,814 mt), with a possession
limit of 600 lb (272 kg), for both quota
periods, for a period of 3 years. The
quota would be allocated to the two
semi-annual periods as follows:
2,316,000 lb (1.05 million kg) for quota
period 1, and 1,684,000 1b (763,849 kg)
for quota period 2.

The Council’s analysis of the Council
proposals concludes that the U.S.
commercial spiny dogfish landings are
controlled more by the possession limits
than the overall quota. Maintaining the
limits of 600 1b (272 kg) for both quota
periods would allow for the retention of
spiny dogfish caught incidentally while
fishing for other species, but discourage
directed fishing and therefore provide
protection for mature female spiny
dogfish, the portion of the stock that has
been traditionally targeted in the
directed fishery, and the stock
component that is most in need of
protection and rebuilding.

These proposed measures would also
be consistent with the measures being
implemented under the ASMFC’s
Interstate Fishery Management Plan in
state waters, at least for FY 2006. This
would have the benefit of establishing
consistent management measures in
Federal and state jurisdictions, and
would simplify monitoring and
enforcement. As demonstrated in
previous years when measures differed
in state and Federal waters, the benefits
of a more restrictive quota in Federal
waters would likely be slight because
fishing would continue in state waters
under the less restrictive ASMFC quota.
In addition, discard mortality associated
with continuing incidental catches
would continue to occur after a quota
period was closed, further undermining
the conservation benefits of a more
restrictive quota in Federal waters.
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Therefore, setting the quota at 4 million
Ib (1,814 mt) would enable additional
incidental catch to be landed. The
Northeast Fisheries Science Center’s
review of the proposed measure
concluded that the higher quota would
not significantly alter the rebuilding
period (no more than 1 or 2 years),
though continued low recruitment

could Charige this conclusion.
The NMF'S proposal is identical to the

NEFMC proposal, except for the
duration of the specifications, with the
NMFS proposal setting the
specifications for three years, instead of
one. There would be an administrative
benefit to setting the specifications for a
period of 3 years. Although in the
intervening years, the Council and
NMFS would be monitoring the status
of the dogfish stock to determine if any
changes to the specifications are
warranted, the annual review under this
proposal will be less administratively
burdensome to the Councils and NMFS
than the specifications process. If
changes in stock status require a
modification to the specifications, the
Councils could initiate that process.
Setting the specifications for 3 years
also would give fishermen the
opportunity to have a longer time
horizon for business planning.

This rulemaking would change the
language in the regulations that sets the
possession limit for dogfish at 300 lb
(136 kg) for period 2 of the fishery, to
600 lb (272 kg). This change is necessary
in order to modify the possession limits
through this action.

Classification

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act, which describes the economic
impacts this proposed rule, if adopted,
would have on small entities. A copy of
the IRFA can be obtained from the
Council or NMFS (see ADDRESSES) or via
the Internet at http://
www.nero.noaa.gov. A summary of the
analysis follows:

Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
this proposed rule and is not repeated
here.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

All of the potentially affected
businesses are considered small entities

under the standards described in NMFS
guidelines because they have gross
receipts that do not exceed $3.5 million
annually. Information from the 2004
fishing year was used to evaluate
impacts of this action, as that is the
most recent year for which data are
complete. According to NMFS permit
file data, 2,911 vessels possessed
Federal spiny dogfish permits in 2004,
while 180 of these vessels contributed to
overall landings.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

The IRFA considered three
alternatives. The action recommended
in this proposed rule includes a
commercial quota of 4 million Ib (1,814
mt), and the possession limit at 600 1b
(272 kg), for both quota periods, for a
period of three years. Alternative 2 is
the MAFMC proposal, which includes a
2 million 1b (907 mt) quota with
possession limits of 600 1b (272 kg) in
both quota periods, for a period of three
years. Alternative 3 is the NEFMC
proposal, which includes a commercial
quota of 4 million lb (1,814 mt), with
possession limits of 600 1b (272 kg) in
both quota periods, for a period of one

year.
Based on NMFS dealer reports, spiny

dogfish landings in fishing year 2004
were roughly 1.5 million Ib (680 mt).
These landings occurred at a time when
the Federal and state management
measures for spiny dogfish were
identical, with a quota of 4 million lb
(1,814 mt), and the possession limits for
periods 1 and 2 set at 600 1b (272 kg)
and 300 lb (136 kg), respectively. This
shows that the U.S. commercial spiny
dogfish landings are controlled more by
the possession limits than the overall
quota, unless the quota is set so low as

to be constraining.
All three of the alternatives to the no-

action alternative considered could lead
to a slight increase in revenues to
individual fishermen from the sale of
dogfish. This is because all three of the
alternatives would increase the
possession limit in quota period 2 to
600 1b (272 kg). Setting the possession
limit at 600 1b (272 kg) throughout the
year, as opposed to 600 (272 kg) and 300
Ib (136 kg) in periods 1 and 2
respectively, would allow fishermen to
land higher amounts of dogfish in the

second period as compared to what was
landed in fishing year 2004. If the 1,124
fishing trips that landed spiny dogfish
in period 2 of FY2004 had all landed
600 1b (272 kg), periodic landings would
have increased from 320,000 1b (145 mt)
to 560,000 Ib (254 mt), for a net increase
of 240,000 1b (109 mt), which, at the
average price of 0.17 cents per pound of
dogfish, equals roughly an addition
$41,000 in net revenue.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: May 2, 2006.
James W. Balsiger,
Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out above, 50 CFR
part 648 is proposed to be amended as
follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §648.235, paragraph (b) is
revised as follows:

§648.235 Possession and landing
restrictions.

(b) Quota Period 2. From November 1
through April 30, vessels issued a valid
Federal spiny dogfish permit specified
under § 648.4(a)(11) may:

(1) Possess up to 600 b (272 kg) of
spiny dogfish per trip; and

(2) Land only one trip of spiny
dogfish per calendar day.

* * * * *

[FR Doc. E6-6931 Filed 5-5—06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 679 and 680

[Docket No. 060424108-6108-01; 1.D.
040706A]

RIN 0648—-AT43

Fisheries of the Exclusive Economic
Zone Off Alaska; Cost Recovery
Program for North Pacific Halibut,
Sablefish, and Bering Sea and Aleutian
Islands Crab Individual Fishing Quota
Programs

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes an
amendment to the Individual Fishing
Quota (IFQ) Cost Recovery Program for
the Halibut and Sablefish IFQ and the
Bering Sea and Aleutian Islands (BSAI)
Crab Rationalization Programs. This
action modifies the procedure NMFS
uses to publish notification of
adjustment of the IFQ fee percentage for
the IFQ Cost Recovery Program in the
Halibut and Sablefish IFQ and the Crab
Rationalization Programs. This action is
necessary to provide timely and
efficient notice of fee obligations while
maintaining compliance with the
Administrative Procedure Act (APA).
This action is intended to improve the
fee collection methods required for all
Alaska IFQ) programs under the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and is
necessary to promote the objectives of
the Magnuson-Stevens Act with respect
to the IFQ fisheries managed by NMFS
in the Alaska Region.

DATES: Written comments must be
received no later than June 7, 2006.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Walsh. Comments may be
submitted by:

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Hand Delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

e Fax: 907-586-7557.

e E-mail: 0648-AT43@noaa.gov.
Include in the subject line of the e-mail
the following document identifier: IFQ
Cost Recovery RIN 0648—AT43. E-mail
comments, with or without attachments,
are limited to five megabytes.

e Webform at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of the Categorical Exclusion
(CE), regulatory impact review (RIR),
and regulatory flexibility certification
prepared for this action are available
from NMFS at the above address or by
calling the Sustainable Fisheries
Division, Alaska Region, NMFS, at 907—
586-7228.

FOR FURTHER INFORMATION CONTACT:
Bubba Cook, 907-586—7425 or
bubba.cook@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

NMFS, Alaska Region, administers
the Halibut and Sablefish IFQ and the
Crab Rationalization Programs in the
North Pacific. These programs are
limited access systems authorized by
section 303(b) of the Magnuson-Stevens
Act. The Magnuson-Stevens Act defines
IFQ as a Federal permit under a limited
access system to harvest a quantity of
fish, expressed by a unit or units
representing a percentage of the total
allowable catch of a fishery that may be
received or held for exclusive use by a
person. The Halibut and Sablefish
Program and the Crab Rationalization
Program meet this statutory definition of
IFQ and are therefore subject to cost
recovery fees under section 304(d)(2) of
the Magnuson-Stevens Act.

In 1996, the Magnuson-Stevens Act
was amended (by Public Law 104-297)
to require, among other things, that the
Secretary of Commerce “collect a fee to
recover the actual costs directly related
to the management and enforcement of
any . .. individual fishing quota
program” (section 304(d)(2)(A)). The
upper limits on these fees, fee collection
times, and fee deposit locations are
specified by section 304(d)(2) of the
Magnuson-Stevens Act. Section
303(d)(4) of the Magnuson-Stevens Act
allows NMFS to reserve up to 25
percent of the fees collected for use in
an IFQ loan program to aid in financing
the purchase of IFQ or quota share (QS)
by entry-level and small-vessel
fishermen.

The Magnuson-Stevens Act specifies
the following with respect to the
imposition of cost recovery fees:

1. Fees must recover actual costs
directly related to management and
enforcement of the IFQ Program;

2. Fees must not exceed 3 percent of
the ex-vessel value of fish harvested
under any such program;

3. Fees are in addition to any other
fees charged under the Magnuson-
Stevens Act;

4. With the exception of money
reserved for the Halibut and Sablefish
IFQ and the Crab Rationalization loan
program, fees must be deposited in the
Limited Access System Administrative
Fund (LASAF) in the U.S. Treasury; and

5. Fees must be collected during one
of the following times: when landing;
when filing a landing report; when
selling the fish during a fishing season;
or in the last quarter of the calendar year
in which the fish were harvested.

The Halibut and Sablefish IFQ
Program and the Crab Rationalization
Program are the only IFQ fisheries off
Alaska currently subject to the cost
recovery requirements of the Magnuson-

Stevens Act. Fishing under the Halibut
and Sablefish IFQ Program began in
March 1995 through regulations set
forth at 50 CFR part 679. Fishing under
the Crab Rationalization Program began
in August 2005 through regulations set
forth at 50 CFR part 680.

This action would only affect the
methods by which NMFS calculates fee
percentages and provides notice under
the cost recovery provisions of the
Halibut and Sablefish IFQQ Program and
Crab Rationalization Program.
Specifically, this action proposes a
structure for public notification of the
fee percentage. Calculation of the fee
percentage under this proposed action
would become a ministerial duty
conducted by NMFS. This proposed
action would not affect the ex-vessel
value determination under either
program nor would it affect the current
structure or administration of the
standard prices calculated for the
Halibut and Sablefish IFQ Program or
the Catcher/Processor ex-vessel values
calculated for the Crab Rationalization
Program. However, NMFS would make
minor changes to the current fee
regulations to ensure full compliance
with the APA (5 U.S.C. 501 et seq., 701
et seq.) while improving administrative
efficiency.

Halibut and Sablefish IFQ Cost
Recovery

On March 20, 2000, NMFS published
regulations (65 FR 14919) implementing
the IFQ Cost Recovery Program for IFQ
landings of halibut and sablefish (set
forth at 50 CFR 679.45). Under the
regulations, an IFQ permit holder incurs
a cost recovery fee liability for every
pound of IFQ halibut and IFQ sablefish
that is landed under his or her IFQ
permit(s). The IFQ permit holder is
responsible for self-collecting the fee
liability for all IFQ halibut and IFQ
sablefish landings on his or her
permit(s). The IFQ permit holder also is
responsible for submitting a fee liability
payment to NMFS on or before the due
date of January 31, following the year in
which the IFQ landings were made. For
each permit, the dollar amount of the
fee due is determined by multiplying
the annual IFQ fee percentage (3 percent
or less) by the ex-vessel value of each
IFQ landing. If the permit holder has
more than one permit, the total amounts
of each permit are added.

Section 304(d)(2)(B) of the Magnuson-
Stevens Act sets a maximum fee of 3
percent of the ex-vessel value of fish
harvested under an IFQ program.
Current regulations allow NMFS to
reduce the fee percentage if actual
management and enforcement costs are
recoverable through a lesser percentage.
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NMEFS will not know the actual annual
costs of [FQ-related management and
enforcement until after the end of each
Federal fiscal year (September 30). If the
management and enforcement costs
total less than the 3 percent fee, NMFS
will reduce the fee percentage for the
new Federal fiscal year. Fishermen will
not know at the time they sell their IFQ
fish exactly what fee percentage will be
applied to their IFQ landings made from
February (season opening) through
September (Federal fiscal year-end).
Therefore, NMFS encourages IFQ) permit
holders to set aside the full 3 percent
throughout the fishing year so a lump
sum payment may be made by January
31 of the following calendar year. Early
payments are allowed but do not relieve
a permit holder of associated reporting
requirements.

Crab Rationalization Cost Recovery

Section 313(j) of the Magnuson-
Stevens Act provides supplementary
authority to section 304(d)(2)(A) and
additional detail for cost recovery
provisions specific to the Crab
Rationalization Program. As a quota
program, the Crab Rationalization
Program must follow the statutory
provisions set forth by section 304(d)
and section 313(j) of the Magnuson-
Stevens Act.

Section 313(j) requires the Secretary
to approve a cost recovery program for
the Crab Rationalization Program,
conducted in accordance with the
existing Halibut and Sablefish IFQ cost
recovery program. Similar to the Halibut
and Sablefish IFQ) cost recovery
program, the Crab Rationalization cost
recovery program allows for the
collection of actual management and
enforcement costs up to 3 percent of ex-
vessel gross revenues and a loan
program using 25 percent of the fees
collected.

Section 313(j) includes specific cost
recovery requirements to accommodate
the crab processing industry and to
address problems experienced under the
Halibut and Sablefish IFQ cost recovery
program. This section provides NMFS
the authority to collect 133 percent of
the actual costs of management and
enforcement. By collecting 133 percent,
25 percent of that amount can be set
aside for the IFQ loan program and the
remaining 75 percent more fully
reimburses the management and
enforcement costs of the program.
Additionally, section 313(j) requires
cost recovery fees to be paid in equal
shares by the harvesting and processing
sectors. Catcher/Processors, a
combination of both sectors, pay the full
fee percentage.

NMFS developed the Crab
Rationalization cost recovery program to
conform with statutory requirements
and to partially compensate the agency
for the unique added costs of
management and enforcement of the
Crab Rationalization Program. Key
provisions of the Crab Rationalization
cost recovery program include: (1) a
new definition and application of “fee
liability>; (2) the establishment of a
Registered Crab Receiver (RCR) permit
system to streamline management and
reporting; (3) the establishment of a
“crab fishing year” for biological and
administrative purposes; and (4) a new
administrative process that requires the
collection and submission of fees by
RCRs rather than requiring separate
billings to each person that receives a
crab allocation (crab allocation holder).
The crab allocations include IFQ, Crew
IFQ, Individual Processing Quota (IPQ),
Community Development Quota (CDQ),
and the Adak community allocation.

In the crab rationalization fishery, a
crab allocation holder generally incurs a
cost recovery fee liability for every
pound of crab landed. The RCR permit
holder must collect any fee liability of
the crab allocation holder landing crab.
Additionally, the RCR permit holder
must self-collect their own fee liability
for all crab delivered to the RCR. The
RCR permit holder is responsible for
submitting this payment to NMFS on or
before the due date of July 31, following
the crab fishing year in which payment
for the crab is made. The dollar amount
of the fee due is determined by
multiplying the fee percentage (not to
exceed 3 percent) by the ex-vessel value
of crab debited from the allocation.
Specific details on the Crab
Rationalization cost recovery program
may be found in the implementing
regulations for the Crab Rationalization
Program set forth at 50 CFR 680.44, and
published March 2, 2005, at 70 FR
10174.

The Crab Rationalization Program
established a fee percentage calculation
structure similar to the Halibut and
Sablefish IFQ Program. To budget their
costs, fishermen need to know the fee
percentage that would apply to any crab
deducted from a crab allocation in a
crab fishing year at the time of sale.
Based on preliminary calculations,
however, NMFS determined that 3
percent of ex-vessel value will not be
enough to cover the management and
enforcement costs of the Program.
Hence, NMFS began the cost recovery
program using the maximum of 3
percent. NMFS will reduce the fee in
subsequent seasons if calculated to be
less than 3 percent.

Overpayment of Fees

In the Halibut and Sablefish IFQ and
Crab Rationalization Programs, the fee
percentage calculation adjusts for
overpayment of the management and
enforcement costs through a variable
that considers the account balance in
the LASAF account. Separate accounts
are designated within the LASAF to
ensure that funds from one program’s
cost recovery only pay for the costs
directly related to the management and
enforcement of that program, and not
other IFQ programs.

The Proposed Change

This proposed action, if approved,
would accomplish three goals:

1. Inform the public of the equation
and all factors used to calculate the fee
percentage, thereby allowing the public
to comment on the methodology used to
conduct the standard calculation of the
fee percentage;

2. Calculation of direct program costs
(DPC) through a new, independently-
developed timekeeping system that
automatically calculates management
costs by individual employee; and

3. Publish an annual fee percentage by
Federal Register notice, rather than by
proposed and final rulemaking. This
action would make the publication of
the Federal Register notice announcing
the fee percentage a ministerial duty
performed by NMFS. The determination
of the fee percentage would become
simply an administrative calculation
rather than the current and more
complicated process of changing the
default percentage.

Under the current cost recovery
programs for the Halibut and Sablefish
IFQ and the Crab Rationalization
Programs, the fee percentage is
calculated according to the following
general equation:

[100 (DPC-AB) /V]/ (1-NPR)

“DPC” represents the direct program
costs for the applicable IFQ program for
the previous fiscal year. “AB” is the end
of the fiscal year LASAF account
balance for the applicable IFQ program.
“V” is the estimated ex-vessel value of
the catch subject to the cost recovery fee
liability for the current year. V is based
on the value reported by an established
port or port group as reported by the
fishery participants, which is
subsequently summed and applied by
NMFS. “NPR” is the calculated
nonpayment rate based on the previous
year as determined by subtracting the
percentage of IFQ holders subject to a
fee liability who do not pay from the
percentage of IFQ holders subject to a
fee liability. NPR, AB, and V are
variables taken directly from sources
which NMFS has no ability to change.
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This proposal would simplify the
current calculation by eliminating or
consolidating some variables. The NPR
variable would be eliminated because it
has had negligible effect on the overall
calculation of the percentage since the
inception of the program. The changes
proposed by this action primarily affect
the DPC variable. First, as part of this
action, the AB variable would be
automatically incorporated into the DPC
variable rather than treated separately.
Second, NMFS is adopting a new time
and attendance management system that
will more efficiently and accurately
track individual management
responsibilities. The new management
system will remove all NMFS discretion
in determining the DPC for any IFQ
program. Therefore, in conjunction with
the calculation of other variables used to
calculate the fee percentage, the
determination of DPC will be
determined by formula. NMFS would
then apply the automatically calculated
DPC to the fee percentage formula to
achieve the fee percentage for the
prescribed fee period.

DPC Calculation

Prior to this proposed action, the DPC
calculation became an automated
process managed by the Operations,
Management, and Information (OMI)
Division, Alaska Region, NMFS. The
new process receives time allocation
information from all personnel who
engage in management or enforcement
associated with any IFQ program. This
information also is distinguished
according to the specific IFQ program
(i.e., Crab Rationalization or Halibut and
Sablefish).

For instance, a NMFS employee
working on a regulation for the Halibut
and Sablefish IFQ Program would
record the amount of time he or she
spends on that IFQ program in a special
timekeeping program by 15—minute
intervals over each two-week pay
period. The timekeeping program would
document and sum the specific time
expended by that NMFS employee on
work directly related to the management
of the Halibut and Sablefish IFQ
Program. The time expended by that
NMFS employee would be
automatically multiplied by his or her
hourly rate-of-pay to achieve the
management costs of that individual for
the Halibut and Sablefish IFQ Program.
The NMFS employee’s management
costs then would be automatically
added with other employee’s costs and
added to any other documented costs
incurred by NMFS (e.g., printing,
training, and supply costs). Enforcement
costs would continue to be calculated
based on agents’ salaries as dedicated

full time to IFQ enforcement plus any
other documented costs incurred by
NMFS Enforcement (e.g., training,
equipment, and travel costs). OMI
would then add all individual DPCs to
achieve the DPC variable.

This action also proposes to revise
existing regulatory text to clarify the
public’s obligations under the
regulations and to clarify how the fee
percentage will be calculated by
substituting terms such as ‘““shall” and
“must” regarding NMFS duties in
places where “would,” “will,” or “may’
were previously used.

)

APA Compliance

The APA requires Federal agencies to
advise the public through a notice in the
Federal Register of the terms or
substance of a proposed substantive rule
and provide the public a period to
comment. This is the “notice and
comment” requirement of the APA. The
requirement is designed to give
interested persons, through written
submissions or oral presentations, an
opportunity to participate in the
rulemaking process. Generally, the
procedural safeguards of the APA help
ensure that government agencies are
accountable to the public and their
decisions are reasoned. This proposed
rule would provide substantive
elements that are subject to the APA’s
notice and comment procedures and is
intended to provide the public with a
meaningful opportunity to comment on
the proposed provisions.

If this proposal is implemented, the
fee percentage calculation would
become a simple administrative
calculation subject to a statutory
maximum fee cap (3 percent) rather
than a maximum fee value subject to a
reduction. As a result of this regulatory
change, subsequent administrative
calculations of the fee percentage would
be published in the Federal Register as
a notice because they would have no
substantive effect beyond the
requirements of the existing regulations
and would only serve to inform the
public of their preexisting duty to pay
fees. This change in methodology would
make the cost recovery fee calculation
process more compliant with the APA.

Classification

NMFS has determined that the
proposed rule is consistent with the
associated FMPs and preliminarily
determined that the rule is consistent
with the Magnuson-Stevens Act and
other applicable laws.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEF'S prepared a Regulatory Impact
Review (RIR) to assess all costs and
benefits of available regulatory
alternatives. The North Pacific Fishery
Management Council considered all
quantitative and qualitative measures
and chose a preferred alternative based
on those measures that maximize net
benefits to the affected public.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
Section 304(d)(2) of the Magnuson-
Stevens Act directs the Secretary of
Commerce collect a fee to recover the
actual costs directly related to the
management and enforcement of any
individual fishing quota program and
that such fee shall not exceed 3 percent
of the ex-vessel value of fish harvested
under the program. The proposed rule
would only explain the process for
notifying the public of fee obligations
and would not substantively change the
amount of fees owed by any regulated
entities. The proposed rule would
clarify the regulations governing the
methods NMFS uses to determine the
appropriate level of cost recovery fees to
collect. The proposed rule will not
affect the definitions of the costs that
NMFS is required to recover under the
Magnuson-Stevens Act or the size or
distribution of the cost recovery fees
that fishermen are expected to pay.
Additionally, the proposed rule will not
directly regulate, impose, or change any
obligations of entities, and will thus not
directly regulate any small entities. The
proposed regulatory change is not
expected to change the size or
distribution of the cost recovery fees
imposed on fishermen and should not
impose any economic impact on small
entities.

The two criteria recommended to
determine significant economic impact
are the disproportionality and
profitability of the action. The proposed
action would not place a substantial
number of small entities at a
disadvantage relative to large entities,
and it does not reduce the profit for
small entities. No entities appear to be
directly regulated by this action. The
economic analysis in the RIR describes
the proposed rule and its operation in
detail. It is apparent from the
description of the rule that it would not
have significant economic impacts on a
substantial number of small entities. As
a result, an initial regulatory flexibility
analysis is not required and has not
been prepared.
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According to NOAA Administrative
Order (NAO) 216-6, including the
criteria used to determine significance,
this rule would not have a significant
effect, individually or cumulatively, on
the human environment beyond those
effects identified in previous NEPA
analyses. An Environmental Assessment
(EA) was prepared for the final rule
implementing the original Halibut and
Sablefish IFQ Cost Recovery Program
regulations (65 FR 14919, March 15,
2000) and an Environmental Impact
Statement (EIS) was prepared for the
final rule implementing the Crab
Rationalization Program (70 FR 10174,
March 2, 2005). These NEPA documents
analyzed all potential and cumulative
environmental impacts of the cost
recovery systems. The scope of these
analyses includes the potential
environmental impacts of this proposed
rule. Based on the nature of the
proposed rule and the previous
environmental analyses, this proposed
rule is categorically excluded from the
requirement to prepare an
environmental assessment or
environmental impact statement, in
accordance with Section 5.05b of NAO
216-6. Copies of the EA for the original
Halibut and Sablefish IFQ Cost
Recovery Program, the EIS for the
original Crab Rationalization Program,
and the categorical exclusion for this
action are available from NMFS (see
ADDRESSES).

List of Subjects in 50 CFR Parts 679 and
680

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: May 2, 2006.
James W. Balsiger,
Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 679 and 680 are
proposed to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1540(f);
1801 et seq.; 1851 note; 3631 et seq.

2.In §679.45 paragraph (d) is revised
to read as follows:

§679.45 IFQ cost recovery program.
* * * * *

(d) IFQ fee percentage—(1)
Established percentage. The annual IFQ
fee percentage is the amount as
determined by the factors and
methodology described in paragraph

(d)(2) of this section. This amount will
be announced by publication in the
Federal Register in accordance with
paragraph (d)(3) of this section. This
amount must not exceed 3 percent
pursuant to 16 U.S.C. 1854(d)(2)(B).

(2) Calculating fee percentage value.
Each year NMFS shall calculate and
publish the fee percentage according to
the following factors and methodology:

(i) Factors. NMFS must use the
following factors to determine the fee
percentage:

(A) The catch to which the IFQ fee
will apply;

(B) The ex-vessel value of that catch;
and

(C) The costs directly related to the
management and enforcement of the
IFQ program.

(ii) Methodology. NMFS must use the
following equation to determine the fee
percentage:

100 (DPC/ V)

where:

“DPC” is the direct program costs for
the IFQ fishery for the previous fiscal
year, and “V” is the ex-vessel value of
the catch subject to the IFQ fee for the
current year.

(3) Publication—(i) General. During or
before the last quarter of each year,
NMEFS shall publish the IFQ fee
percentage in the Federal Register.
NMFS shall base any calculations on the
factors and methodology in paragraph
(d)(2) of this section.

(ii) Effective period. The calculated
IFQ fee percentage shall remain in effect
through the end of the calendar year in
which it was determined.

(4) Applicable percentage. The IFQ
permit holder must use the IFQ fee
percentage in effect at the time an IFQ
landing is made to calculate his or her
fee liability for such landed IFQ pounds.
The IFQ permit holder must use the IFQ
percentage in effect at the time an IFQ
retro-payment is received by the IFQQ
permit holder to calculate his or her IFQQ
fee liability for the IFQ retro-payment.

* * * * *

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

3. The authority citation for part 680
continues to read as follows:

Authority: 16 U.S.C. 1862.

4. In § 680.44 paragraphs (a)(2)(iii)
and (c)(1) through (3) are revised;
paragraph (c)(4) is removed; and
paragraph (c)(5) is redesignated as
paragraph (c)(4) to read as follows:

§680.44 Cost recovery.
(a] * % %
(2) * % %

(iii) NMFS will provide a summary to
all RCR permit holders during the last
quarter of the crab fishing year. The
summary will explain the fee liability
determination including the current fee
percentage, details of raw crab pounds
debited from CR allocations by permit,
port or port-group, species, date, and

prices.
* * * * *
* % %

(c)

(1) Established percentage. The crab
fee percentage is the amount as
determined by the factors and
methodology described in paragraph
(c)(2) of this section. This amount will
be announced by publication in the
Federal Register in accordance with
paragraph (c)(3) of this section. This
amount must not exceed 3 percent
pursuant to 16 U.S.C. 1854(d)(2)(B).

(i) The calculated crab fee percentage
will be divided equally between the
harvesting and processing sectors.

(ii) Catcher/Processors must pay the
full crab fee percentage determined by
the fee percentage calculation for all CR
crab debited from a CR allocation.

(2) Calculating fee percentage value.
Each year NMFS shall calculate and
publish the fee percentage according to
the following factors and methodology:

(i) Factors. NMFS must use the
following factors to determine the fee
percentage:

(A) The catch to which the crab cost
recovery fee will apply;

(B) The ex-vessel value of that catch;
and

(C) The costs directly related to the
management and enforcement of the
Crab Rationalization Program.

(ii) Methodology. NMFS must use the
following equations to determine the fee
percentage:

Harvesting and Processing Sectors:
[100 (DPC/ V)] 0.5

Catcher/Processors: 100 (DPC /V)

Where:

“DPC” is the direct program costs for
the Crab Rationalization Program for the
previous fiscal year, and

“V” is the ex-vessel value of the catch
subject to the crab cost recovery fee
liability for the current year.

(3) Publication—(i) General. During
the first quarter of each crab fishing
year, NMFS shall calculate the crab fee
percentage based on the calculations
described in paragraph (c)(2) of this
section.

(ii) Effective period. The calculated
IFQ fee percentage remains in effect
through the end of the crab fishing year
in which it was determined.

[FR Doc. E6-6925 Filed 5—5—-06; 8:45 am]
BILLING CODE 3510-22-S
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information
Collections Being Reviewed by the
U.S. Agency for International
Development; Comments Requested

SUMMARY: U.S. Agency for International
Development (USAID) is making efforts
to reduce the paperwork burden. USAID
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act for 1995.
Comments are requested concerning: (a)
Whether the proposed or continuing
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
July 7, 2006.

FOR FURTHER INFORMATION CONTACT:
Beverly Johnson, Bureau for
Management, Office of Administrative
Services, Information and Records
Division, U.S. Agency for International
Development, Room 2.07-106, RRB,
Washington, DC 20523, (202) 712-1365
or via e-mail bjohnson@usaid.gov.

SUPPLEMENTARY INFORMATION:

OMB No: OMB 0412-0566.

Form No.: AID 200-1.

Title: PVO Classification Form.

Type of Review: Reinstatement.

Purpose: The U.S. Agency for
International Development (USAID)
requires all private voluntary
organizations (PVOs) that wish to be

eligible to compete for most forms of
foreign economic assistance
administered by USAID to register with
the Agency. Registration provides a
resource for USAID officials to access
financial and program information on
PVOs. The PVO Registry is a central
clearinghouse for information on PVOs
working in countries where elsewhere
the U.S. Government would not have
knowledge of the activities.

To confirm the data is collected in a
formalized and consistent manner,
USAID has developed the Classification
Form’s list of sectors and countries that
will show where qualified and
interested PVOs registered with USAID
are working.

Annual Reporting Burden:

Respondents: 594.

Total annual responses: 594.

Total annual hours requested: 132
hours.

Dated: April 25, 2006.

Joanne Paskar,

Chief, Information and Records Division,
Office of Administrative Services, Bureau for
Management.

[FR Doc. 06—4274 Filed 5-5-06; 8:45 am)]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0045]

Availability of an Evaluation of
Asymptomatic Citrus Fruit as a
Pathway for the Introduction of Citrus
Canker Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability; extension
of comment period.

SUMMARY: We are extending the
comment period for our scientific
evaluation titled, “Evaluation of
asymptomatic citrus fruit (Citrus spp.)
as a pathway for the introduction of
citrus canker disease (Xanthomonas
axonopodis pv. citri).” This action will
allow interested persons additional time
to prepare and submit comments.
DATES: We will consider all comments
that we receive on or before July 5,
2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
lower “Search Regulations and Federal
Actions” box, select “Animal and Plant
Health Inspection Service” from the
agency drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2006—0045 to submit or
view public comments and to view
supporting and related materials
available electronically. Information on
using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to APHIS-2006-0045, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A—-03.8, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to APHIS—-2006—0045.

Reading Room: You may read any
comments that we receive on the
evaluation in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 6902817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert L. Griffin, Director, Plant
Epidemiology and Risk Analysis
Laboratory, Center for Plant Health
Science and Technology, PPQ, APHIS,
1730 Varsity Drive, Raleigh, NC 27606—
5202; (919) 855-7512.

SUPPLEMENTARY INFORMATION: On April
6, 2006, we published in the Federal
Register (66 FR 17434—17435, Docket
No. APHIS-2006—-0045) a notice of
availability for a scientific evaluation
titled, “Evaluation of asymptomatic
citrus fruit (Citrus spp.) as a pathway for
the introduction of citrus canker disease
(Xanthomonas axonopodis pv. citri).”

Comments on the scientific evaluation
were required to be received on or
before June 5, 2006. We are extending
the comment period on Docket No.
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APHIS-2006—-0045 for an additional 30
days. This action will allow interested

persons additional time to prepare and
submit comments.

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DG, this 2nd day of
May 2006.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-6907 Filed 5-5—06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

National Urban and Community
Forestry Advisory Council

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The National Urban and
Community Forestry Advisory Council
will meet in Minneapolis, Minnesota.
The purpose of the meeting is to discuss
emerging issues in urban and
community forestry.

DATES: The meeting will be held June
13-15, 2006.

ADDRESSES: The meeting will be held at
the Crowne Plaza Hotel, 618 Second
Avenue South, Minneapolis, MN 55402.
Individuals who wish to speak at the
meeting or to propose agenda items
must send their names and proposals to
Suzanne M. del Villar, Executive
Assistant, National Urban and
Community Forestry Advisory Council,
P.O. Box 1003, Sugarloaf, CA 92386—
1003. Individuals may fax their names
and proposed agenda items to (909)
585—-9527.

FOR FURTHER INFORMATION CONTACT:
Suzanne M. del Villar, Urban and
Community Forestry Staff, (909) 585—
9268, or via e-mail at
sdelvillar@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Council
discussion is limited to Forest Service
staff and Council members; however,
persons who wish to bring urban and
community forestry matters to the
attention of the Council may file written
statements with the Council staff before
or after the meeting. Public input
sessions will be provided.

Dated: April 24, 2006.
Robin L. Thompson,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. E6-6871 Filed 5—5—-06; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Hood/Willamette Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA Forest
Service.

ACTION: Action of meeting.

SUMMARY: Change in Location of May
Meeting—The Hood/Willamette
Resource Advisory Committee (RAC)
will meet on Friday, May 26, 2006. The
meeting is scheduled to begin at 10:30
a.m., and will conclude at
approximately 4 p.m. The meeting will
be held at Oregon Department of
Forestry Veneta Office; 87950 Territorial
Road, Veneta, Oregon; (541) 935—-2283.
The tentative agenda includes: (1)
Election of chairperson; (2) Report on
National Forest Counties and Schools
Coalition Conference; (3) Tour of the
Lane County Work Camp; (4) Decision
on overhead rate for 2007 projects; (5)
Presentation of 2007 Projects; and (6)
Public Forum.

The Public Forum is tentatively
scheduled to begin at 2 p.m. Time
allotted for individual presentations
will be limited to 3—4 minutes. Written
comments are encouraged, particularly
if the material cannot be presented
within the time limits for the Public
Forum. Written comments may be
submitted prior to the May 26th meeting
by sending them to Designated Federal
Official Donna Short at the address
given below.

FOR FURTHER INFORMATION CONTACT: For
more information regarding this
meeting, contact Designated Federal
Official Donna Short; Sweet Home
Ranger District; 3225 Highway 20;
Sweet Home, Oregon 97386; (541) 367—
9220.

Dated: May 1, 2006.
Dallas J. Emch,
Forest Supervisor.
[FR Doc. 06—4277 Filed 5-5-06; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Commencement of 90-Day Comment
Period on the Proposed Land
Management Plans for the Bitterroot,
Flathead and Lolo National Forests

AGENCY: Forest Service, USDA.
SUMMARY: Proposed Land Management
Plans for the Bitterroot, Flathead and
Lolo National Forests are now available
for public comment during a 90-day

period that begins on the date of
publication of this notice in the
following newspapers of record: For the
Bitterroot Forest, The Ravalli Republic;
for the Flathead Forest, The Daily
Interlake; and for the Lolo Forest, The
Missoulian.

ADDRESSES: Comments should be sent
to: Proposed Land Management Plan,
Bitterroot National Forest, 1801 North
1st St., Hamilton, MT 59840. Comments
by e-mail should be sent to:
wmpz@fs.fed.us.

DATES: Submit comments during the 90-
day period that begins on the date of
publication of this notice in the
following newspapers of record: For the
Bitterroot Forest, The Ravalli Republic;
for the Flathead Forest, The Daily
Interlake; and for the Lolo Forest, The
Missoulian.

FOR FURTHER INFORMATION CONTACT:
Claudia Narcisco, 406—329-3802.
SUPPLEMENTARY INFORMATION: Pursuant
to 36 CFR 219.9(b)(2), the Bitterroot,
Flathead and Lolo National Forests are
commencing the comment period on
their Proposed Forest Land Management
Plans. The Plans are available for
viewing and downloading at the Web
site: http://www.fs.fed.us/r1/wmpz. CD
(Compact Disk) copies of the Plans will
be mailed to persons on our current
mailing list and are available to others
on request. Plans are also available for
viewing at Supervisors Offices and
Ranger Stations on the Bitterroot,
Flathead and Lolo National Forests.
Supporting documentation of analysis
procedures and findings will be posted
on the Web site and is available upon
request.

Comments should be in writing and
should meet the following requirements:

1. A statement that the comment is
filed during the 90-day comment period,
in response to the Western Montana
Zone Proposed Forest Land
Management Plans.

2. Identification of the specific
Proposed Plan or Plans (Bitterroot, Lolo,
Flathead) that your comment is
addressing.

3. A clear statement of your comment,
including reasons, recommendations
and supporting information.

Additional guidelines for preparing
comments are included with each
Proposed Plan.

Scheduled meetings and details of
other public involvement opportunities
will be posted on the Western Montana
Planning zone Web site: http://
www.fs.fed.us/r1/wmpz.

The opportunity to object to the Final
Plan will be during a 30-day objection
period before Plan approval (36 CFR
219.13(a)). Any person or organization,
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other than a federal agency, who
participated in the planning process
through the submission of written
comments, may object to a plan.

Please note that all comments, names,
and addresses become part of the public
record and are subject to the Freedom of
Information Act, except for proprietary
documents and information.

Dated: April 28, 2006.

David T. Bull,

Forest Supervisor, Bitterroot National Forest.
Catherine Barbouletos,

Forest Supervisor, Flathead National Forest.
Deborah L.R. Austin,

Forest Supervisor, Lolo National Forest.

[FR Doc. 06—4285 Filed 5-8-06; 8:45 am]
BILLING CODE 3410-11-M

ANTITRUST MODERNIZATION
COMMISSION

Public Meeting

AGENCY: Antitrust Modernization
Commission.

ACTION: Notice of public meeting.

SUMMARY: The Antitrust Modernization
Commission will hold a public meeting
on May 23, 2006. The purpose of the
meeting is for the Antitrust
Modernization Commission to
deliberate on possible recommendations
regarding the antitrust laws to Congress
and the President.

DATES: May 23, 2006, 9:30 a.m. to
approximately 5:30 p.m. Interested
members of the public may attend.
Advanced registration is required.
ADDRESSES: Morgan Lewis, Main
Conference Room, 1111 Pennsylvania
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Heimert, Executive Director &
General Counsel, Antitrust
Modernization Commission: telephone:

(202) 233-0701; e-mail: info@amc.gov.
Mr. Heimert is also the Designated
Federal Officer (DFO) for the Antitrust
Modernization Commission.

For Registration: For building security
purposes, advanced registration is
required. If you wish to attend the
Commission meeting, please provide
your name by e-mail to
meetings@amc.gov or by calling the
Commission offices at (202) 233—-0701.
Please register by 12 noon on May 22,
2006.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is for the
Antitrust Modernization Commission to
deliberate on possible recommendations
to Congress and the President regarding
the antitrust laws. The Commission will
deliberate on recommendations
regarding antitrust enforcement
institutions, the Robinson-Patman Act,
and issues relating to the new economy.
The Commission will conduct other
additional business as necessary.
Materials relating to the meeting will be
made available on the Commission’s
Web site (hitp://www.amc.gov) in
advance of the meeting.

The AMC has called this meeting
pursuant to its authorizing statute and
the Federal Advisory Committee Act.
Antitrust Modernization Commission
Act of 2002, Public Law 107-273,
section 11054(f), 116 Stat. 1758, 1857;
Federal Advisory Committee Act, 5
U.S.C. App., section 10(a)(2); 41 CFR
102-3.150 (2005).

Dated: May 3, 2006.

By direction of Deborah A. Garza, Chair of
the Antitrust Modernization Commission.
Approved by Designated Federal Officer.

Andrew J. Heimert,

Executive Director & General Counsel,
Antitrust Modernization Commission.

[FR Doc. E6-6935 Filed 5-5—-06; 8:45 am]
BILLING CODE 6820-YH-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-899]

Notice of Correction to Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Artist Canvas from
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Michael Holton or Robert Bolling,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue N.W., Washington,
DC 20230; telephone: (202) 482—-1324
and (202) 482—-3434, respectively.

SUPPLEMENTARY INFORMATION:

Correction

On March 30, 2006, the Department of
Commerce (“the Department”)
published its final determination of
sales at less than fair value in the
antidumping investigation of artist
canvas from the People’s Republic of
China. See Notice of Final
Determination of Sales at Less Than Fair
Value; Certain Artist Canvas from the
People’s Republic of China, 71 FR 16116
(March 30, 2006.) Subsequent to the
publication of the final determination,
we identified a clerical error in the
Federal Register. One of the exporter
and producer names in the Final
Determination Margins chart is
incorrect. The correct name of the
exporter and producer should read as
follows:

Final Determination Margin

ARTIST CANVAS FROM THE PRC - WEIGHTED—AVERAGE DUMPING MARGINS

Exporter

Producer

Weighted—average deposit rate

Jiangsu By—products

Su Yang Yinying Stationery and Sports Products Co. Ltd. Corp.

77.90
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This notice is to serve as a correction
to the producer and exporter name. The
Department’s findings in the final
determination are correct and remain
unchanged.

This correction is issued and
published in accordance with section
777(1) of the Tariff Act of 1930, as
amended.

Dated: May 2, 2006.

David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E6-6984 Filed 5-5—06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-846]

Brake Rotors From the People’s
Republic of China: Preliminary Results
and Partial Rescission of the 2004/2005
Administrative Review and Preliminary
Notice of Intent To Rescind the 2004/
2005 New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is currently
conducting the 2004/2005
administrative review and the 2004/
2005 new shipper review of the
antidumping duty order on brake rotors
from the People’s Republic of China
(“PRC”). We preliminarily determine
that sales have been made below normal
value (“NV”’) with respect to certain
exporters who participated fully and are
entitled to a separate rate in the
administrative review. We also have
preliminarily determined that the single
sale made by the new shipper, Shanxi
Zhongding Auto Parts Co.,
Ltd.(“SZAP”’), was not bona fide. If
these preliminary results are adopted in
our final results of these reviews, we
will instruct U.S. Customs and Border
Protection (““CBP”’) to assess
antidumping duties on entries of subject
merchandise during the period of
review (“POR”) for which the importer—
specific assessment rates are above de
minimis.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: May 8, 2006.

FOR FURTHER INFORMATION CONTACT: Erin
C. Begnal or Christopher D. Riker, AD/
CVD Operations, Office 9, Import
Administration, International Trade

Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—1442 or (202) 482—
3441, respectively.

SUPPLEMENTARY INFORMATION:
Background

On February 19, 1999, the Department
published in the Federal Register the
antidumping duty order on brake rotors
from the PRC. See Notice of
Antidumping Duty Order: Brake Rotors
from the People’s Republic of China, 62
FR 18740 (April 17, 1997).

On March 23, 2005, SZAP, in
accordance with 19 CFR 351.214(c),
requested a new shipper review of the
antidumping duty order on brake rotors
from the PRC, which has an April
anniversary month. In response to the
Department’s April 14, 2005, request for
information, SZAP provided
supplemental information on April 29,
2005. Furthermore, on April 29, 2005,
SZAP agreed to waive the time limits of
its new shipper review of brake rotors
from the PRC, pursuant to 19 CFR
351.214(j)(3), and agreed to have its
review conducted concurrently with the
2004/2005 administrative review. On
May 27, 2005, the Department initiated
a new shipper review of SZAP covering
the period April 1, 2004, through March
31, 2005. See Brake Rotors From the
People’s Republic of China: Initiation of
New Shipper Antidumping Duty Review,
70 FR 30696 (May 27, 2005).

On April 1, 2005, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on brake rotors
from the PRC. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 70
FR 16799 (April 1, 2005).

The Department received timely
requests from Laizhou Auto Brake
Equipment Company (“LABEC”); Yantai
Winhere Auto—Part Manufacturing Co.,
Ltd. (“Winhere”); Longkou Haimeng
Machinery Co., Ltd. (“Haimeng”);
Laizhou Hongda Auto Replacement
Parts Co., Ltd. (“Hongda”); Hongfa
Machinery (Dalian) Co., Ltd. (“Hongfa”);
Qingdao Meita Automotive Industry
Co., Ltd. (“Meita”); and Shandong
Huanri Group General Co., Laizhou
Huanri Automobile Parts Co., Ltd., and
Shandong Huanri Group Co., Ltd.
(Collectively, “Huanri”’), on April 27,
2005, for an administrative review of
this antidumping duty order in
accordance with 19 CFR 351.213. The
Department also received a timely
request for an administrative review of
26 companies (or producer/exporter

combinations),? from the Coalition for
the Preservation of American Brake
Drum and Rotor Aftermarket
Manufacturers (‘“petitioners”), on April
28, 2005.

On May 16, 2005, the Department
received from CBP copies of customs
documents pertaining to the entry of
brake rotors from the PRC exported by
SZAP during the POR. See
Memorandum to the File through John
Conniff, Acting Program Manager, AD/
CVD Operations, Office 9, Import
Administration, from Edward Jacobson,
Analyst, AD/CVD Operations, Office 9,
Import Administration, regarding 13t
Antidumping New Shipper Review of
Brake Rotors from the People’s Republic
of China (July 13, 2005).

On May 23, 2005, the Department
initiated an administrative review of the
antidumping duty order on brake rotors
from the PRC. See Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 70 FR 30694 (May
27, 2005) (“Initiation Notice’’). The
review was initiated for 27 individually
named firms, with a POR of April 1,
2004, through March 31, 2005.2

1The names of these exporters are as follows: (1)
China National Industrial Machinery Import &
Export Corporation (“CNIM”); (2) Laizhou
Automobile Brake Equipment Factory; (3) Qingdao
Gren Co. (“Gren”); (4) Winhere; (5) Haimeng; (6)
Zibo Luzhou Automobile Parts Co., Ltd. (“ZLAP”’);
(7) Hongda; (8) Hongfa; (9) Meita; (10) Shandong
Huanri (Group) General Company; (11) Longkou
TLC Machinery Co., Ltd. (‘LKTLC”); (12) Zibo
Golden Harvest Machinery Limited Company
(“ZGOLD”); (13) Shanxi Fengkun Metallurgical
Limited Company (“Fengkun”); (14) Xianghe
Xumingyuan Auto Parts Co. (“Xumingyuan”); (15)
Xiangfen Hengtai Brake System Co., Ltd.
(“Hengtai’); (16) Laizhou Gity Lugi Machinery Co.,
Ltd. (“Lugi”); (17) Qingdao Rotec Auto Parts Co.,
Ltd. (“Rotec”); (18) Shenyang Yinghao Machinery
Co. (“Yinghao”); (19) Longkou Jinzheng Maxhinery
(sic) Co. (“Jinzheng™); (20) Dixion Brake System
(Longkou) Ltd. (“Dixion”); (21) Laizhou Wally
Automobile Co., Ltd. (“Wally”); (22) China National
Machinery & Equipment Import & Export
(Xianjiang) Corporation and manufactured by any
company other than Zibo Botai Manufacturing Co.,
Ltd. (“Xianjiang/Other than Zibo”); (23) National
Automotive Industry Import & Export Corporation
or China National Automotive Industry Import &
Export Corporation, and manufactured by any
company other than Shandong Laizhou Capco
Industry (“CNAIIEC/other than Capco™); (24)
Shandong Laizhou Capco Industry, and
manufactured by any company other than
Shandong Laizhou Capco Industry (“Capco/other
than Capco”); (25) Laizhou Luyuan Automobile
Fittings Co., and manufactured by any company
other than Laizhou Luyuan Automobile Fittings
Co., or Shenyang Honbase Machinery Co., Ltd.
(“LLAFC/other than LLAFC or Honbase”); and (26)
Shenyang Honbase Machinery Co., Ltd., and
manufactured by any company other than Laizhou
Luyuan Automobile Fittings Co., or Shenyang
Honbase Machinery Co., Ltda. (sic) (“Honbase/other
than Honbase or LLAFC”).

2Note: the Department inadvertently separately
initiated on Laizhou Huanri Automobile Parts Co.,
Ltd. and Shangdong Huanri Group General Co.
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Of the 27 named firms for which the
Department initiated an administrative
review, 18 firms indicated they had
shipments of subject merchandise
during the POR that were subject to
review.3 Two firms, Rotec and
Xianjiang/Other than Zibo, did not
respond to the Department’s request for
information relating to whether or not
the firm had shipments subject to the
review. See Memorandum to the File
from Edward Jacobson, Analyst, AD/
CVD Operations, Office 9, Import
Adminisitration, regarding confirmation
of delivery of Department questionnaire
to Qingdao Rotec Auto Parts Co. Ltd.
(June 30, 2005); see also Letter to China
National Industrial Machinery Import &
Export Corporation from Carrie Blozy,
Program Manager, AD/CVD Operations,
Office 9, Import Administration,
regarding Quantity and Value Response
(July 13, 2004). Furthermore, two of the
18 firms, Dixion and Wally, were also
participating in ongoing new shipper
reviews. See Brake Rotors From the
People’s Republic of China: Final
Results of the Twelfth New Shipper
Review, 71 FR 4112 (January 25, 2006).
After consultations, these two
companies agreed to a rescission of their
administrative reviews in accordance
with 19 CFR 351.214(j). See
Memorandum to the File from Carrie
Blozy, Program Manager, AD/CVD
Operations, Office 9, Import
Administration, regarding the 8th
Administrative Review of Brake Rotors
from the People’s Republic of China,
(July 28, 2005). As a result, this
administrative review covers 16
participating firms.

Due to the large number of
participating firms subject to this
administrative review, and the
Department’s experience regarding the
administrative burden to review each
company for which a request was made,
the Department exercised its authority
to limit the number of respondents
selected for individual review by
sampling. On June 7, 2005, the
Department issued letters to all firms
named in the Initiation Notice
requesting information on the quantity
and value of sales of subject
merchandise to the United States (Q&V)
during the POR. See letter to “All
Interested Parties” from James C. Doyle,
Director, AD/CVD Operations, Office 9,
Import Administration (June 7, 2005).
Subsequent letters were sent to potential

3The firms which indicated they did not have
shipments subject to the review were: Jinzheng
(June 21, 2005), Xumingyuan (June 24, 2005),
CNAIIEC/other than Capco (July 6, 2005), Capco/
other than Capco (July 6, 2005), LLAFC/other than
LLAFC or Honbase (July 6, 2005), and Honbase/
other than Honbase or LLAFC (July 6, 2005).

respondents and the petitioners to
clarify Q&V information covered by this
administrative review on July 7, July 8,
July 11, and September 15, 2005.

On October 14, 2005, the Department
determined that a “probability—
proportional-to—size” sampling
methodology was the most appropriate
approach to limit the selection of
respondents in this review. See Letter to
“All Interested Parties” from James C.
Doyle, Director, AD/CVD Operations,
Office 9, Import Administration
(October 14, 2005). Further, the
Department invited comments on the
economic, legal, and administrative
considerations of the proposed sampling
method, pursuant to section 777A(b) of
the Tariff Act of 1930, as amended (“‘the
Act”). On October 24, 2005, the
Department received comments on the
proposed sampling methodology from
the petitioners and from LABEC,
Winhere, Haimeng, Hongda, Hongfa,
Meita, Luqi and Huanri.

The Department conducted the
sampling on November 16, 2005. See
Section 777A(c)(2) of the Act; see also
Memorandum to the File through
Christopher Riker, Program Manager,
AD/CVD Operations, Office 9, Import
Administration, from Erin Begnal,
Analyst, AD/CVD Operations, Office 9,
Import Administration, regarding
sampling procedure results in the
Antidumping Duty Administrative
Review: Brake Rotors from the People’s
Republic of China (November 16, 2005)
(“Sampling Procedure Results Memo™).
The following respondents were
selected for individual review pursuant
to the sampling procedure: Meita,
Winhere, Hengtai, Hongfa, and
Haimeng. See Sampling Procedure
Results Memo; see also Memorandum to
the File through Christopher Riker,
Program Manager, AD/CVD Operations,
Office 9, Import Administration, from
Erin Begnal, Analyst, AD/CVD
Operations, Office 9, Import
Administration, regarding sampling
procedure disclosure for the
Antidumping Duty Administrative
Review: Brake Rotors from the People’s
Republic of China (November 16, 2005);
Memorandum to Stephen J. Claeys,
Deputy Assistant Secretary for Import
Administration, from James C. Doyle,
Director, AD/CVD Operations, Office 9,
Import Administration, regarding
Selection of Respondents for the 2004/
2005 Antidumping Administrative
Review of Brake Rotors from the
People’s Republic of China (December
19, 2005) (where the Department also
addressed certain comments received on
the Department’s sampling
methodology).

On December 20, 2005, the
Department published in the Federal
Register a notice of postponement of the
preliminary results until no later than
May 1, 2006. See Brake Rotors from the
People’s Republic of China: Extension of
Time Limit for Preliminary Results of
Antidumping Duty Administrative
Review and New Shipper Review, 70 FR
75448 (December 20, 2005).

Respondents

On November 23, 2005, we issued
antidumping duty questionnaires to
Haimeng, Hengtai, Hongfa, Meita, and
Winhere. On November 28, 2005, the
Department sent a description of the
products under review to the five
aforementioned companies. See letters
to Haimeng, Hengtai, Hongfa, Meita, and
Winhere from Christopher Riker,
Program Manager, China/NME Group,
Office 9, Import Administration,
regarding Antidumping Duty
Administrative Review: Brake Rotors
from the People’s Republic of China (04/
01/04-03/31/05), (November 28, 2005).

On December 16, 2005, the
Department invited parties to submit
comments on the selection of a
surrogate country and to submit
publicly available information for
purposes of calculating normal value.
See letter to ““All Interested Parties”
from Christopher D. Riker, Program
Manager, AD/CVD Operations 9, Import
Administration, regarding
Administrative Review and New
Shipper Review of Brake Rotors from the
People’s Republic of China: Office of
Policy list of Economically Comparable
Countries and Schedule for Comments
on Surrogate Country (December 16,
2005).

On December 21, 2005, we received
section A responses from Haimeng,
Hengtai, Hongfa, Meita, and Winhere.
On December 30, 2005, the Department
issued supplemental section A
questionnaires to Haimeng, Hengtai,
Hongfa, Meita, and Winhere. On January
6, 2006, we received sections C and D
responses from Haimeng, Hongfa, Meita,
and Winhere, and on January 10, 2006,
we received the sections C and D
responses from Hengtai. On January 11,
2006, we received comments from
petitioners on the reconciliation
responses submitted by Winhere, Meita
and Haimeng.

On January 17, 2006, Hengtai
submitted its response to the
Department’s supplemental section A
questionnaire. On January 19, 2006, the
Department issued a supplemental
sections C and D questionnaire to
Hongfa, and issued supplemental
sections C and D questionnaires to
Haimeng, Hengtai, Meita, and Winhere
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the following day (i.e., January 20,
2006). On January 24, 2006, we received
supplemental section A responses from
Haimeng, Hongfa, Meita and Winhere,
and on February 13, 2006, we received
supplemental sections C and D
responses from Haimeng, Hengtai,
Hongfa, Meita and Winhere.

The Department has a rebuttable
presumption that a single dumping
margin is appropriate for all exporters in
an NME country. However, the
Department considers information
submitted in response to Departmental
questionnaires in order to determine
whether or not respondents qualify for
a separate rate. On January 10, 2006, the
Department issued section A
questionnaires to CNIM, LABEC, Gren,
ZLAP, Hongda, Huanri, Longkou TLC,
ZGOLD, Fengkun, Luqi and Yinghao in
order to determine whether or not they
qualify for a separate rate.

On January 30, 2006, we received
section A responses from ZGOLD and
ZLAP. On January 31, 2006, we received
a section A response from Longkou TLC.
On February 3, 2006, we received
section A responses from Hongda,
Huanri, LABEC, and Lugi. On February
8, 2006, we received section A
responses from CNIM, GREN, Fengkun
and Yinghao. On February 10, 2006, the
Department issued a supplemental
section A questionnaire to Huanri. On
February 13, 2006, Hongda provided a
CBP entry summary that was not
included in its February 3, 2006, section
A response. In addition to the
supplemental questionnaire issued to
Huanri, we sent supplemental section A
questionnaires to LABEC, Luqi, ZGOLD
and ZLAP on February 15, 2006;
Longkou TLC and Yinghao on February
22, 2006; CNIM on February 23, 2006;
Fengkun and GREN on March 2, 2006;
and Hongda on March 16, 2006.

On February 22, 2006, we received a
response to our supplemental section A
questionnaire from Huanri. On February
27, 2006, we received responses to our
supplemental section A questionnaires
from LABEC, Lugqi, ZGOLD, and ZLAP.
On March 2, 2006, we received a
supplemental section A response from
Longkou TLC. On March 6, 2006, we
received supplemental section A
responses from CNIM and Yinghao. We
also received supplemental section A
responses from GREN and Fengkun on
March 14, 2006 and from Hongda on
March 28, 2006.

On February 14, 2006, the Department
issued verification outlines to Meita,
Winhere and Huanri. The Department
conducted verification of the responses
of Winhere from February 27 through
March 1, 2006 and Meita from March 2
through 4, 2006. Huanri cancelled

verification one day before it was set to
commence. See letter from Huanri
regarding cancellation of verification
(March 8, 2006). On March 3, 2006, the
Department issued a verification outline
to Hongfa; the Department issued a
verification outline to SZAP on March
7, 2006. On March 6, 2006, Meita
submitted minor corrections presented
at verification. The Department
conducted verification of the responses
of Hongfa from March 13 through 15,
2006, and SZAP from March 22 through
24, 2006.

On March 16, 2006, petitioners
submitted publicly available
information for use in the calculation of
normal value in the administrative and
new shipper reviews. Also, on March
16, 2006, Haimeng, Hongfa, Meita,
Winhere, LABEC, Hongda, and Lugqi
submitted publicly available
information for use in the calculation of
normal value in the administrative
review. On March 27, 2006, petitioners
submitted rebuttal comments to the
aforementioned respondents’ March 16,
2006, filing. On April 13, 2006,
Haimeng, Hongfa, Meita, Winhere,
LABEC, Hongda, and Lugi submitted
additional publicly available
information for consideration in valuing
brokerage and handling.

On April 20, 2006, the Department
released the verification reports for
Hongfa, Meita and Winhere. See
Verification of the Sales and Factors
Response of Qingdao Meita Automotive
Industry Co., Ltd. in the Antidumping
Administrative Review of Brake Rotors
from the People’s Republic of China
(April 20, 2006) (‘“Meita Verification
Report”); Verification of the Sales and
Factors Response of Yantai Winhere
Auto-Part Manufacturing Co., Ltd. in
the Antidumping Administrative Review
of Brake Rotors from the People’s
Republic of China (April 20, 2006)
(“Winhere Verification Report™);
Verification of the Sales and Factors
Response of Hongfa Machinery (Dalian)
Co., Ltd. in the Antidumping
Administrative Review of Brake Rotors
from the People’s Republic of China
(April 20, 2006) (“Hongfa Verification
Report”). On April 26, 2006, the
Department released the verification
report for SZAP. See Verification of the
Sales and Factors Response of Shanxi
Zhongding Auto Parts Co., Ltd. in the
New Shipper Review of Brake Rotors
from the People’s Republic of China
(April 26, 2006) (“SZAP Verification
Report”).

Surrogate Country and Factors

As previously stated, on December 16,
2005, the Department provided parties
an opportunity to submit publicly

available information (“PAI”) on
surrogate countries and values for
consideration in these preliminary
results. As previously indicated, the
Department received comments on
March 16, 2006, March 27, 2006, and
April 13, 2006.

Scope of the Order

The products covered by this order
are brake rotors made of gray cast iron,
whether finished, semifinished, or
unfinished, ranging in diameter from 8
to 16 inches (20.32 to 40.64 centimeters)
and in weight from 8 to 45 pounds (3.63
to 20.41 kilograms). The size parameters
(weight and dimension) of the brake
rotors limit their use to the following
types of motor vehicles: automobiles,
all—terrain vehicles, vans and
recreational vehicles under “‘one ton
and a half,” and light trucks designated
as “‘one ton and a half.”

Finished brake rotors are those that
are ready for sale and installation
without any further operations. Semi—
finished rotors are those on which the
surface is not entirely smooth, and have
undergone some drilling. Unfinished
rotors are those which have undergone
some grinding or turning.

These brake rotors are for motor
vehicles, and do not contain in the
casting a logo of an original equipment
manufacturer (“OEM”) which produces
vehicles sold in the United States. (e.g.,
General Motors, Ford, Chrysler, Honda,
Toyota, Volvo). Brake rotors covered in
this order are not certified by OEM
producers of vehicles sold in the United
States. The scope also includes
composite brake rotors that are made of
gray cast iron, which contain a steel
plate, but otherwise meet the above
criteria. Excluded from the scope of this
order are brake rotors made of gray cast
iron, whether finished, semifinished, or
unfinished, with a diameter less than 8
inches or greater than 16 inches (less
than 20.32 centimeters or greater than
40.64 centimeters) and a weight less
than 8 pounds or greater than 45 pounds
(less than 3.63 kilograms or greater than
20.41 kilograms).

Brake rotors are currently classifiable
under subheading 8708.39.5010 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the scope of this
order is dispositive.

Verification

On August 31, 2005, petitioners
requested that the Department conduct
verification of the data submitted by all
of the firms for which the Department
initiated an administrative review, as
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well as SZAP. However, due to the
Department’s resource constraints in
conducting these reviews, we only
selected Hongfa, Huanri, Meita,
Winhere and SZAP for verification
pursuant to Section 782(i)(2) of the Act
and 19 CFR 351.307. As noted above,
Huanri cancelled its verification a day
prior to its scheduled commencement.
See letter from Huanri regarding
cancellation of verification (March 8,
20086).

For the companies we did verify, we
used standard verification procedures,
including on-site inspection of the
manufacturers’ and exporters’ facilities,
and examination of relevant sales and
financial records. Our verification
results are outlined in the verification
report for each company. For a further
discussion, see the Meita Verification
Report, the Winhere Verification Report,
the Hongfa Verification Report, and the
SZAP Verification Report.

Preliminary Partial Rescission of 2004/
2005 Administrative Review

With respect to Jinzheng,
Xumingyuan, CNAIIEC/other than
Capco, Capco/other than Capco, LLAFC/
other than LLAFC or Honbase, and
Honbase/other than Honbase or LLAFC,
each has informed the Department that
it did not export the subject
merchandise to the United States during
the POR in the combinations referenced
above, where applicable. Specifically,
(1) neither Jinzheng nor Xumingyuan
exported subject merchandise to the
United States during the POR; (2)
CNAIIEC did not export brake rotors to
the United States that were
manufactured by producers other than
Capco; (3) Capco did not export brake
rotors to the United States that were
manufactured by producers other than
Capco; (4) LLAFC did not export brake
rotors to the United States that were
manufactured by producers other than
LLAFC or Honbase; and (5) Honbase did
not export brake rotors to the United
States that were manufactured by
producers other than Honbase or
LLAFC. In order to corroborate these
submissions, we reviewed PRC brake
rotor shipment data maintained by CBP,
and noted no discrepancies with the
statements made by these firms.

Furthermore, on July 28, 2005, Dixion
and Wally noted, in accordance with
section 351.214(j) of the Department’s
regulations, that their ongoing new
shipper reviews covered all of their
subject merchandise exports which
would be subject to this administrative
review. After consulting with both,
Wally and Dixon agreed to a rescission
of their administrative reviews. See
Memorandum to the File from Carrie

Blozy, Program Manager, AD/CVD
Operations, Office 9, Import
Administration, regarding the 8th
Administrative Review of Brake Rotors
from the People’s Republic of China,
(July 28, 2005).

Therefore, for the reasons mentioned
above, we are preliminarily rescinding
the administrative review with respect
to Jinzheng, Xumingyuan, CNAIIEC/
other than Capco, Capco/other than
Capco, LLAFC/other than LLAFC or
Honbase, Honbase/other than Honbase
or LLAFC, and Dixion and Wally
because we either found no evidence
that any of these companies made
shipments of the subject merchandise
during the POR, in accordance with 19
CFR 351.213(d)(3), or these companies
consented to a rescission of the
administrative review pursuant to 19
CFR 351.214(j).

Bona Fide Sale Analysis—SZAP

For the reasons stated below, we
preliminarily find that SZAP’s reported
U.S. sale during the POR does not
appear to be a bona fide sale, based on
the totality of the facts on the record.
See Glycine From The People’s Republic
of China: Rescission of Antidumping
Duty New Shipper Review of Hebei New
Donghua Amino Acid Co., Ltd., 69 FR
47405, 47406 (August 5, 2004).
Specifically, we find that: 1) the
difference in the sales price of SZAP’s
single POR sale as compared to the
prices of its subsequent sales, 2) the
quantity of its single POR sale as
compared to its subsequent sales, 3)
questionable sales documentation
pertaining to SZAP’s U.S. sale; and
finally, 4) other indicia of a non—bona
fide transaction, all demonstrate that the
single sale under review was not bona
fide. Therefore, this sale does not
provide a reasonable or reliable basis for
calculating a dumping margin.

For the reasons mentioned above, the
Department preliminarily finds that
SZAP’s sole U.S. sale during the POR
was not a bona fide commercial
transaction and is preliminarily
rescinding the new shipper review of
SZAP. For a more detailed analysis, see
Memorandum to James C. Doyle,
Director, AD/CVD Operations, Office 9,
Import Administration, through
Christopher D. Riker, Program Manager,
AD/CVD Operations, Office 9, from Erin
C. Begnal, Analyst, AD/CVD Operations,
Office 9, regarding Bona Fides Analysis
and Intent to Rescind New Shipper
Review of Brake Rotors from the
People’s Republic of China for Shanxi
Zhongding Auto Parts Co., Ltd. (May 1,
2006).

Non-Market Economy Country

In every case conducted by the
Department involving the PRC, the PRC
has been treated as a non—market
economy (“NME”) country. Pursuant to
section 771(18)(C)(i) of the Act, any
determination that a foreign country is
a NME country shall remain in effect
until revoked by the administering
authority. See, e.g., Freshwater Crawfish
Tail Meat from the People’s Republic of
China: Notice of Final Results of
Antidumping Duty Administrative
Review, 71 FR 7013 (February 10, 2006).
None of the parties to this proceeding
has contested such treatment.
Accordingly, we calculated NV in
accordance with section 773(c) of the
Act, which applies to NME countries.

Surrogate Country

Section 773(c)(4) of the Act requires
the Department to value an NME
producer’s factors of production, to the
extent possible, in one or more market—
economy countries that (1) are at a level
of economic development comparable to
that of the NME country, and (2) are
significant producers of comparable
merchandise. India is among the
countries comparable to the PRC in
terms of overall economic development.
See Letter to ““All Interested Parties”
from Christopher D. Riker, Program
Manager, AD/CVD Operations 9,
regarding Administrative Review and
New Shipper Review of Brake Rotors
from the People’s Republic of China:
Office of Policy list of Economically
Comparable Countries and Schedule for
Comments on Surrogate Country at
Attachment I (December 16, 2005). In
addition, based on publicly available
information placed on the record (e.g.,
export data), India is a significant
producer of the subject merchandise.
See Memorandum to James C. Doyle,
Director, AD/CVD Operations, Office 9,
Import Administration, through
Christopher D. Riker, Program Manager,
AD/CVD Operations, Office 9, from
Michael Quigley, Analyst, AD/CVD
Operations, Office 9, regarding 2004—
2005 Antidumping Duty Administrative
Review and New Shipper Review of
Brake Rotors from the People’s Republic
of China: Selection of a Surrogate
Country (May 1, 2006). Accordingly, we
have selected India as the primary
surrogate country for purposes of
valuing the factors of production
because it meets the Department’s
criteria for surrogate—country selection.
See Id.
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Facts Available—Hengtai, Rotec and
Xianjiang/Other than Zibo

For the reasons outlined below, we
have applied total adverse facts
available to Hengtai, Rotec and
Xianjiang/Other than Zibo.

At the verification of SZAP, we found
email correspondence between SZAP
and Hengtai from the POR which
indicated that SZAP produced brake
rotors that were sold by Hengtai, and
that Hengtai also purchased brake rotors
from SZAP. Hengtai did not report that
SZAP was a supplier during the POR
and therefore there is no indication that
Hengtai accurately reported its factors of
production including SZAP’s factors of
production, as required. In addition,
there is no indication that Hengtai
included sales of subject merchandise
manufactured by SZAP in its U.S. sales
database, thereby understating its total
U.S. sales.

Because these findings directly
contradict statements made on the
record by Hengtai that Hengtai
produced all of the subject merchandise
that it sold during the POR, we find that
Hengtai did not provide the Department
with accurate or complete data pursuant
to section 776(a)(2) of the Act.
Specifically, section 776(a)(2) of the Act
provides that, if an interested party: (A)
withholds information that has been
requested by the Department, (B) fails to
provide such information in a timely
manner or in the form or manner
requested subject to sections 782(c)(1)
and (e) of the Act, (C) significantly
impedes a proceeding under the
antidumping statute, or (D) provides
such information but the information
cannot be verified, the Department
shall, subject to section 782(d) of the
Act, use facts otherwise available in
reaching the applicable determination.

The evidence discovered at SZAP’s
verification suggests Hengtai likely sold
subject merchandise produced by SZAP
to the United States. If so, Hengtai
should have reported U.S. sales of
merchandise produced by SZAP as well
as SZAP’s factors of production in
conjunction with its own. Because
evidence obtained by the Department
indicates that Hengtai’s reported factors
of production data certainly, and U.S.
sales data likely, is incomplete, we have
no choice but to apply facts available to
Hengtai.

Furthermore, section 776(b) of the Act
states that if the Department “finds that
an interested party has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information from the administering
authority or the Commission, the
administering authority or the

Commission . . ., in reaching the
applicable determination under this
title, may use an inference that is
adverse to the interests of that party in
selecting from among the facts
otherwise available.”” See also Statement
of Administrative Action accompanying
the URAA, H.R. Rep. No. 103-316 at
870 (1994) (“SAA”). Because Hengtai
withheld information in its possession
and failed to do its utmost in response
to the Department’s questions, the
Department is applying total adverse
facts available to Hengtai. See
Memorandum to James C. Doyle,
Director, AD/CVD Operations, Office 9,
Import Administration , through
Christopher D. Riker, Program Manager,
AD/CVD Operations, Office 9, Import
Administration, from Erin C. Begnal,
Case Analyst, AD/CVD Operations,
Office 9, Import Administration,
regarding 2004/2005 Antidumping
Administrative Review of Brake Rotors
from the People’s Republic of China:
Preliminary Application of Adverse
Facts Available to Xiangfen Hengtai
Brake System Co., Ltd., (May 1, 2006)
for further discussion on the application
of adverse facts available to Hengtai.

The Department mailed Q&V
questionnaires to Rotec and Xianjiang/
Other than Zibo on June 7, 2005.
However, both Rotec and Xianjiang/
Other than Zibo failed to respond to the
Department’s Q&V questionnaire. By not
responding to the Department’s Q&V
questionnaire, Rotec and Xianjiang/
Other than Zibo failed to provide
critical information to be used for the
Department’s respondent selection
process. Pursuant to sections 776(a) and
(b) of the Act, the Department may
apply adverse facts available if it finds
a respondent has failed to cooperate by
not acting to the best of its ability to
comply with a request for information
from the Department. By failing to
respond to the Department’s Q&V
questionnaire, Rotec and Xianjiang/
Other than Zibo have failed to act to the
best of their ability in this segment of
the proceeding.

In addition, because Rotec and
Xianjiang/Other than Zibo did not
participate in the respondent selection
exercise, the Department did not send
them a questionnaire and was unable to
determine whether or not they qualified
for a separate rate. Therefore, Rotec and
Xianjiang/Other than Zibo are not
eligible to receive a separate rate and
will be part of the PRC—wide entity,
subject to the PRC—wide rate. Pursuant
to section 776(b) of the Act, we have
applied total adverse facts available
with respect to the PRC-wide entity,
including, among others, Rotec and
Xianjiang/Other than Zibo.

In this segment of the proceeding, in
accordance with Department practice
(see, e.g., Brake Rotors from the People’s
Republic of China: Rescission of Second
New Shipper Review and Final Results
and Partial Rescission of First
Antidumping Duty Administrative
Review, 64 FR 61581, 61584 (November
12, 1999), as adverse facts available, we
have assigned to exports of the subject
merchandise by Rotec and Xianjiang/
Other than Zibo a rate of 43.32 percent,
which is the PRC-wide rate.

Corroboration of Facts Available

Section 776(c) of the Act requires that
the Department corroborate, to the
extent practicable, a figure which it
applies as facts available. To be
considered corroborated, information
must be found to be both reliable and
relevant. We are applying as adverse
facts available (““AFA”) the highest rate
from any segment of this administrative
proceeding, which is the rate currently
applicable to all exporters subject to the
PRC-wide rate. The information upon
which the AFA rate is based in the
current review (i.e., the PRC—wide rate
of 43.32 percent) was the highest rate
from the petition in the LTFV
investigation. See Notice of
Antidumping Duty Order: Brake Rotors
from the People’s Republic of China, 62
FR 18740 (April 17, 1997). This AFA
rate is the same rate which the
Department assigned to brake rotor
companies in prior reviews and the rate
itself has not changed since the original
LTFV determination. See, e.g., Brake
Rotors From the People’s Republic of
China: Final Results and Partial
Rescission of the Seventh
Administrative Review: Final Results of
the Eleventh New Shipper Review, 70
FR at 69937 (November 18, 2005) (Brake
Rotors 7th Review Final Results). For
purposes of corroboration, the
Department will consider whether that
margin is both reliable and relevant. The
AFA rate we are applying for the current
review was corroborated in reviews
subsequent to the LTFV investigation to
the extent that the Department referred
to the history of corroboration.
Furthermore, no information has been
presented in the current review that
calls into question the reliability of this
information.

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal to determine whether a margin
continues to have relevance. Where
circumstances indicate that the selected
margin is not appropriate as AFA, the
Department will disregard the margin
and determine an appropriate margin.
For example, in Fresh Cut Flowers from
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Mexico; Final Results of Antidumping
Administrative Review, 61 FR 6812
(February 22, 1996), the Department
disregarded the highest margin in that
case as adverse best information
available (the predecessor to facts
available) because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin. The information
used in calculating this margin was
based on sales and production data
submitted by the petitioner in the LTFV
investigation, together with the most
appropriate surrogate value information
available to the Department chosen from
submissions by the parties in the LTFV
investigation, as well as information
gathered by the Department itself.
Furthermore, the calculation of this
margin was subject to comment from
interested parties in the proceeding.
Moreover, as there is no information on
the record of this review that
demonstrates that this rate is not
appropriately used as AFA, we
determine that this rate has relevance.

As the 43.32 percent rate is both
reliable and relevant, we determine that
it has probative value. Accordingly, we
determine that the calculated rate of
43.32 percent, which is the current
PRC—wide rate, is in accord with the
requirement of section 776(c) that
secondary information be corroborated
to the extent practicable (i.e., that it
have probative value). We have assigned
this AFA rate to exports of the subject
merchandise by the PRC—wide entity,
including Rotec and Xianjiang/Other
than Zibo.

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty deposit rate (i.e., a PRC—wide rate).

Of the 16 respondents participating in
these reviews, four of the PRC
companies (i.e., Hongfa, Meita, Winhere
and Yinghao) are owned wholly by
entities located in market—economy
countries. Thus, for these four
companies, because we have no
evidence indicating that they are under
the control of the PRC government, a
separate rates analysis is not necessary
to determine whether they are
independent from government control.
See, e.g., Brake Rotors from the People’s
Republic of China: Final Results and
Partial Rescission of Fifth New Shipper
Review, 66 FR 44331 (August 23, 2001);
see also Notice of Final Determination
of Sales at Less Than Fair Value:
Creatine Monohydrate from the People’s

Republic of China, 64 FR 71104
(December 20, 1999).

The remaining 12 respondents (i.e.,
Haimeng, Hengtai, CNIM, LABEC, Gren,
ZLAP, Hongda, Huanri, Longkou TLC,
ZGOLD, Fengkun, and Lugqi) are either
joint ventures between PRC and foreign
companies, collectively—owned
enterprises and/or limited liability
companies in the PRC. Thus, for these
12 respondents, a separate rates analysis
is necessary to determine whether the
export activities of each above-
mentioned respondent is independent
from government control. See Notice of
Final Determination of Sales at Less
Than Fair Value: Bicycles From the
People’s Republic of China, 61 FR 19026
(April 30, 1996) (“Bicycles”). To
establish whether a firm is sufficiently
independent in its export activities from
government control to be entitled to a
separate rate, the Department utilizes a
test arising from the Final
Determination of Sales at Less Than
Fair Value: Sparklers from the People’s
Republic of China, 56 FR 20588 (May 6,
1991) (“Sparklers’); See also Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (““Silicon Carbide”),
where the Department adapted and
amplified the separate rates test set out
in Sparklers. Under the separate-rates
criteria, the Department assigns separate
rates in NME cases only if the
respondent can demonstrate the absence
of both de jure and de facto
governmental control over its export
activities.

1. De Jure Control

Evidence supporting, though not
requiring, a finding of de jure absence
of government control over export
activities includes: (1) an absence of
restrictive stipulations associated with
the individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.

Haimeng, Hengtai, CNIM, LABEC,
Gren, ZLAP, Hongda, Huanri, Longkou
TLC, ZGOLD, Fengkun, and Lugi have
each placed on the administrative
record documents to demonstrate an
absence of de jure control (e.g., the 1994
“Foreign Trade Law of the People’s
Republic of China,” and the 1999
“Company Law of the People’s Republic
of China”).

As in prior cases, we have analyzed
the laws presented to us and have found
them to establish sufficiently an absence
of de jure control over joint ventures
between the PRC and foreign

companies, and limited liability
companies in the PRC. See, e.g., Final
Determination of Sales at Less than Fair
Value: Furfuryl Alcohol from the
People’s Republic of China, 60 FR 22544
(May 8, 1995) (“Furfuryl Alcohol”);
Preliminary Determination of Sales at
Less Than Fair Value: Certain Partial-
Extension Steel Drawer Slides with
Rollers from the People’s Republic of
China, 60 FR 29571 (June 5, 1995). We
have no new information in this
proceeding which would cause us to
reconsider this determination with
regard to Haimeng, Hengtai, CNIM,
LABEC, Gren, ZLAP, Hongda, Huanri,
Longkou TLC, ZGOLD, Fengkun, and
Lugqi.

2. De Facto Control

As stated in previous cases, there is
evidence that certain enactments of the
PRC central government have not been
implemented uniformly among different
sectors and/or jurisdictions in the PRC.
See Silicon Carbide; see also Furfuryl
Alcohol. Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether the respondents are, in fact,
subject to a degree of governmental
control which would preclude the
Department from assigning separate
rates.

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by, or subject to the approval of,
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding the
disposition of profits or financing of
losses. See Silicon Carbide; see also
Furfuryl Alcohol.

Haimeng, Hengtai, CNIM, LABEC,
Gren, ZLAP, Hongda, Huanri, Longkou
TLC, ZGOLD, Fengkun, and Lugqi have
each asserted the following: (1) it
establishes its own export prices; (2) it
negotiates contracts without guidance
from any governmental entities or
organizations; (3) it makes its own
personnel decisions; and (4) it retains
the proceeds of its export sales, uses
profits according to its business needs,
and has the authority to sell its assets
and to obtain loans. Additionally, each
of these companies’ questionnaire
responses indicates that its pricing
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during the POR does not suggest
coordination among exporters.

Consequently, with the exception of
Huanri (as discussed below), we have
preliminarily determined that Haimeng,
Hengtai, CNIM, LABEC, Gren, ZLAP,
Hongda, Huanri, Longkou TLC, ZGOLD,
Fengkun, and Lugi have each met the
criteria for the application of separate
rates based on the documentation each
of these respondents has submitted on
the record of these reviews. See
Memorandum to James C. Doyle,
Director, AD/CVD Enforcement, Office
9, from Christopher D. Riker, Program
Manager, AD/CVD Enforcement, Office
9, Import Administration, regarding
2004/2005 Administrative Review of
Brake Rotors from the People’s Republic
of China: Separate Rates Analysis for
Respondents (Including Exporters Not
Being Individually Reviewed) (May 1,
2006).

With respect to Huanri, the
Department preliminarily finds that it
has not demonstrated a de facto absence
of government control with respect to
making its own decisions in key
personnel selections, the use of its
profits from the proceeds of export
sales, and the authority to negotiate and
sign contracts and other agreements. See
Silicon Carbide. Huanri is therefore not
entitled to a separate rate.

As noted above, on March 8, 2006,
Huanri filed a letter with the
Department indicating that it wished to
cancel the scheduled verification before
it began. Huanri acknowledged in this
letter that it understood, because of the
verification cancellation, that the
Department may find the company has
not cooperated to the best of its ability
pursuant to section 776(b) of the Act.

Section 776(a)(2)(C) of the Tariff Act
of 1930, as amended (the “Act”),
provides that, if an interested party
“provides such information but the
information cannot be verified, the
Department shall, subject to section
782(d) of the Act, use facts otherwise
available in reaching the applicable
determination.” Because the
Department could not verify the
information submitted by Huanri
regarding its formation and ownership,
that information cannot serve as the
basis for the Department’s
determination regarding Huanri’s
eligibility for a separate rate. Moreover,
because information concerning
Huanri’s submissions were unverifiable,
Huanri has failed to demonstrate that it:
(1) sets its own export prices
independent of the government and
without the approval of a government
authority; (2) has authority to negotiate
and sign contracts, and other
agreements; (3) has autonomy from the

government in making decisions
regarding the selection of its
management; and (4) retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses. See Sparklers. Therefore, as facts
available, and because Huanri failed to
satisfy its administrative burden, we
preliminarily find that Huanri should
properly be considered part of the PRC—
wide entity and be subject to the PRC—
wide rate.

Fair Value Comparisons

To determine whether sales of the
subject merchandise by Haimeng,
Hongfa, Meita, and Winhere to the
United States were made at prices below
normal value (“NV”), we compared
each company’s export prices (“EPs”) or
constructed export prices (“CEPs”) to
NV, as described in the “Export Price,”
“Constructed Export Price,” and
“Normal Value” sections of this notice,
below.

Export Price

For each respondent, we used EP
methodology in accordance with section
772(a) of the Act for sales in which the
subject merchandise was first sold prior
to importation by the exporter outside
the United States directly to an
unaffiliated purchaser in the United
States and for sales in which CEP was
not otherwise indicated. We made the
following company—specific
adjustments:

A. Haimeng, Hongfa, Meita, and
Winhere

We calculated EP based on packed,
FOB or CIF foreign port prices to the
first unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight and
foreign brokerage and handling charges
in the PRC, and international freight, in
accordance with section 772(c) of the
Act. Because foreign inland freight and
foreign brokerage and handling fees
were provided by PRC service providers
or paid for in renminbi, we based those
charges on surrogate rates from India.
See ““Surrogate Country” section below
for further discussion of our surrogate—
country selection.

To value foreign brokerage and
handling expenses, we used publicly
summarized or “‘ranged” expense data
submitted during the past year by
Indian companies in connection with
other antidumping duty administrative
reviews conducted by the Department.4

4We used data from the public version of the
February 28, 2005, Section C response of Essar Steel

In determining the most appropriate
surrogate values to use in a given case,
the Department’s stated practice is to
use investigation or review period-wide
price averages, prices specific to the
input in question, prices that are net of
taxes and import duties, prices that are
contemporaneous with the period of
investigation or review, and publicly
available data. The data we used for
brokerage and handling expenses fulfill
all of the foregoing criteria except that
they are not specific to the subject
merchandise: there is no information of
that type on the record of this review.

The information we used corresponds
in part to what the petitioners placed on
the record for this expense category.
However, we did not use part of the
petitioners’ information (i.e.,
information from Pidilite Industries
Ltd.) which stemmed from an earlier
case because it is not contemporaneous
with the POR in the instant case. We
also did not use some of the information
submitted by respondents Haimeng,
Hongfa, Meita, Winhere, LABEC,
Hongda, and Luqi because it is not clear
what the information represents, e.g.,
what time period it was taken from,
whereas, as noted by petitioners, the
Indian data we are using are per
kilogram values paid by market
economy companies and are
representative of these Indian
companies’ actual practices during the
POR.

We used a simple average of two
companies’ brokerage expense data in
order to achieve a more representative
value than a single source would
provide. Both sources are of equal
quality and are contemporaneous with
the POR. See Bicycles (on using a
simple, as opposed to a weighted,
average in the calculation of financial
ratios).

Two respondents (i.e., Haimeng and
Winhere) reported that they did not
incur costs for the ball bearing cups and
lug bolts they incorporated into certain
brake rotor models which they exported
to the United States, because their U.S.
customers provided these items free—of-
charge. Both companies supported their
claims that their U.S. customers

Limited in the antidumping duty administrative
review of certain hot-rolled carbon steel flat
products from India, which covers the period
December 1, 2003, through November 30, 2004. We
also used information from Agro Dutch Industries
Ltd., taken from the administrative review of
preserved mushrooms from India, for which the
POR was February 1, 2004 through January 31,
2005. See Certain Hot-Rolled Carbon Steel Flat
Products From India: Preliminary Results of
Antidumping Duty Administrative Review, 71 FR
2018 (January 12, 2006); see also Certain Preserved
Mushrooms From India: Final Results of
Antidumping Duty Administrative Review, 71 FR
10646 (March 2, 2006).
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contracted with PRC ball bearing cup
and lug bolts producers to deliver these
components to the respondents in
specific quantities free—of-charge, and
that the components were then
incorporated, in corresponding
quantities, in the integral models
shipped to U.S. customers during the
POR.

To reflect the U.S. customers’
expenditures for these items, we
adjusted the U.S. price of the
transactions in question by assigning
Indian surrogate values to the ball
bearing cups and lug bolts used in those
integral brake rotor transactions and
added these amounts to U.S. price. See
Brake Rotors 7th Review Final Results
and the accompanying Issues and
Decisions Memorandum at Comment 5.
See also Certain Preserved Mushrooms
From the People’s Republic of China:
Final Results and Final Rescission, in
Part, of Antidumping Duty
Administrative Review 70 FR 54361
(September 14, 2005), and the
accompanying Issues and Decisions
Memorandum at Comment 13.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine NV
using a factors—of-production
methodology if the merchandise is
exported from an NME country and the
information does not permit the
calculation of NV using home—market
prices, third—country prices, or
constructed value under section 773(a)
of the Act. The Department will base NV
on the factors of production because the
presence of government controls on
various aspects of these economies
renders price comparisons and the
calculation of production costs invalid
under its normal methodologies.

For purposes of calculating NV, we
valued the PRC factors of production in
accordance with section 773(c)(1) of the
Act. Factors of production include, but
are not limited to, hours of labor
required, quantities of raw materials
employed, amounts of energy and other
utilities consumed, and representative
capital costs, including depreciation.
See section 773(c)(3) of the Act. In
examining surrogate values, we
selected, where possible, the publicly
available value which was an average
non—export value, representative of a
range of prices within the POR or most
contemporaneous with the POR,
product—specific, and tax—exclusive.
See, e.g., Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Chlorinated
Isocyanurates from the People’s
Republic of China, 69 FR 75294, 75300

(December 16, 2004) (“Chlorinated
Isocyanurates”). We used the usage
rates reported by the respondents for
materials, energy, labor, by—products,
and packing. For a detailed explanation
of the methodology used to calculate
surrogate values, see Preliminary
Results Valuation Memorandum, dated
May 1, 2005 (“Factor Valuation
Memo”’).

Regarding the components supplied
free—of charge to two respondents,
section 773(c)(3) of the Act states that
“the factors of production utilized in
producing merchandise include, but are
not limited to the quantities of raw
materials employed.” Therefore,
consistent with the corresponding
adjustment to U.S. price discussed
above, we valued the ball bearing cups
and lug bolts usage amounts reported by
these respondents for specific integral
brake rotor models by using an Indian
surrogate value for each input. See
Factor Valuation Memo.

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on the
factors of production reported by the
respondents for the POR. We relied on
the factor specification data submitted
by the respondents for the above—
mentioned inputs in their questionnaire
and supplemental questionnaire
responses, where applicable, for
purposes of selecting surrogate values.

To calculate NV, we multiplied the
reported per—unit factor quantities by
publicly available Indian surrogate
values (except where noted below). In
selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the data. As
appropriate, we adjusted input prices by
including freight costs to make them
delivered prices. Specifically, we added
to Indian import surrogate values a
surrogate freight cost using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory, where appropriate. This
adjustment is in accordance with the
Court of Appeals for the Federal
Circuit’s decision in Sigma Corp. v.
United States, 117 F. 3d 1401 (Fed. Cir.
1997). Due to the extensive number of
surrogate values in this administrative
review, we present a discussion of the
main factors. For a detailed description
of all surrogate values used for
respondents, see Factor Valuation
Memo.

Except where discussed below, we
valued raw material inputs using April
2004-March 2005 weighted—average
Indian import values derived from the
World Trade Atlas online (“WTA”) (see

also Factor Valuation Memo). The
Indian import statistics we obtained
from the WTA were published by the
DGCI&S, Ministry of Commerce of India,
which were reported in rupees. Indian
surrogate values denominated in foreign
currencies were converted to U.S.
dollars using the applicable average
exchange rate for India for the POR. The
average exchange rate was based on
exchange rate data from the
Department’s Web site. See http://
ia.ita.doc.gov/exchange/index.html.
Where we could not obtain PAI
contemporaneous with the POR with
which to value factors, we adjusted the
surrogate values for inflation using
Indian wholesale price indices (“WPIs”’)
as published in the International
Monetary Fund’s International
Financial Statistics. See Factor
Valuation Memo.

Furthermore, with regard to the
Indian import-based surrogate values,
we have disregarded prices from NME
countries and those that we have reason
to believe or suspect may be subsidized
(i.e., Indonesia, South Korea, and
Thailand). We have found in other
proceedings that these countries
maintain broadly available, non—
industry-specific export subsidies.
Therefore, it is reasonable to believe or
suspect all exports to all markets from
these countries are subsidized. See, e.g.,
Final Determination of Sales at Less
Than Fair Value: Certain Helical Spring
Lock Washers From The People’s
Republic, 58 FR 48833 (September 20,
1993), and accompanying Issues and
Decision Memorandum at Comment 1.

Finally, we excluded imports that
were labeled as originating from an
“unspecified” country from the average
value, because the Department could
not be certain that they were not from
either an NME or a country with general
export subsidies.

To value lubrication oil, we used
January 2004—-December 2004 WTA
average import values from the
Philippines, because the post-March
2000 Indian import values from WTA
for this input were unavailable or were
labeled as originating from an
“unspecified” country. Moreover, the
import values from WTA for the other
recommended surrogate countries either
did not provide data on a country—of-
origin—specific basis or were
unavailable.

We valued electricity using the 2000
total average price per kilowatt hour for
“Electricity for Industry” as reported in
the International Energy Agency’s
publication, Energy Prices and Taxes,
Second Quarter, 2003. We adjusted this
rate for inflation.
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The Department revised its
calculation of expected wages of
selected NME countries. See http://
ia.ita.doc.gov/wages/index.html. The
Department’s revised calculation of
expected NME wages, consistent with
its normal methodology and with
Section 351.408(c)(3) of the
Department’s regulations, is based on
the most current data available as of
November 2005. The Department’s
expected NME wage rate for the PRC is
USD $0.97 per hour. We used this wage
rate in valuing labor.

To value corrugated paper cartons,
nails, plastic bags, plastic sheets/covers,
paper sheet, steel strip, particle board,
plywood and straps/buckles, tape and
pallet wood, we used April 2004—March
2005 average import values from WTA.
All respondents (with the exception of
Hengtai) included the weight of the
clamps/buckles in their reported steel
strip weights since the material of both
inputs was the same. Therefore, we
valued these factors using the combined
weight reported by the respondents.

To value PRC inland freight for inputs
shipped by truck, we used Indian freight
rates from the following Web site:
http://www.infreight.com. To value PRC
inland freight by barge we used an
Indian domestic shipping rate from the
2000-2001 antidumping duty
administrative review of helical spring
lock washers from the PRC. See Certain
Helical Spring Lock Washers From the
People’s Republic of China; Final
Results of Antidumping Duty
Administrative Review, 67 FR 8520
(Feb. 25, 2002), and accompanying
decision memorandum at comment 5;
Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination: Polyvinyl
Alcohol from the People’s Republic of
China, 68 FR 13674 (March 20, 2003).
We adjusted this rate for inflation.

To value factory overhead and selling,
general and administrative (“SG&A”)
expenses, and profit, we used data from
the 2004-2005 financial reports of
Kalyani Brakes Limited and Rico Auto
Industries Limited. These Indian
companies are producers of the subject
merchandise based on data contained in
each Indian company’s financial
reports.

Where appropriate, the excise duty
amounts listed in the financial reports
were removed from the surrogate
overhead and SG&A calculations.
Moreover, petitioners made certain
adjustments to the calculated ratios as a
result of reclassifying certain expenses
contained in the financial reports
consistent with the Department’s
normal practice. See, e.g., Brake Rotors
7th Review Final Results. For a further

discussion of the adjustments made, see
Factor Valuation Memo.

Two respondents (i.e., Winhere and
Meita) neglected to report transportation
distances from their casting facilities to
their finishing workshops. See Winhere
Verification Report; see also Meita
Verification Report. Therefore, for
purposes of these preliminary results,
we are using the surrogate value for
truck freight to value this foreign inland
transportation expense for these two
companies using distances information
obtained at verification. See
Memorandum to the File, through
Christopher D. Riker, Program Manager,
Ad/CVD Operations, Office 9, Import
Administration, from Thomas Killiam,
Analyst, AD/CVD Operations, Office 9,
Import Administration, regarding 2004/
2005 Antidumping Duty Administrative
Review of the Antidumping Duty Order
on Brake Rotors from the People’s
Republic of China: Calculation
Memorandum for the Preliminary
Results for Yantai Winhere Auto-Part
Manufacturing Co., Ltd. (“Winhere™)
(May 1, 2006); see also Memorandum to
the File, through Christopher D. Riker,
Program Manager, Ad/CVD Operations,
Office 9, Import Administration, from
Thomas Killiam, Analyst, AD/CVD
Operations, Office 9, Import
Administration, regarding 2004/2005
Antidumping Duty Administrative
Review of the Antidumping Duty Order
on Brake Rotors from the People’s
Republic of China: Calculation
Memorandum for the Preliminary
Results for Qingdao Meita Automotive
Industry Co., Ltd. (“Meita) (May 1, 2006)
(“Meita Calculation Memo™’).

Additionally, Meita was unable to
substantiate the reported carbon content
of the ferromanganese it consumes in
the production of the subject
merchandise. See Meita Verification
Report. Therefore, pursuant to section
776(a)(2)(D) of the Act, for purposes of
these preliminary results, we are
valuing this input based on the facts
available. Moreover, because we
determine that Meita failed to cooperate
by not acting to the best of its ability to
report the carbon content, pursuant to
Section 776(b) of the Act, we have
applied the higher of the two potential
surrogate values to value the
ferromanganese consumption for this
company as adverse facts available. See
Meita Calculation Memo.

Finally, we note that although Hongfa
reported bentonite and coal powder as
inputs in the sand mixing stage of
production which it believes should be
valued in overhead, company officials
explained at verification that these
items are in fact added to the sand every
time the sand is mixed, even if the sand

itself has been recycled. For a more
detailed explanation, see Hongfa
Verification Report. Therefore, for
purposes of these preliminary results,
we are valuing bentonite and coal
powder as raw material costs for Hongfa
using information obtained at
verification as facts available. See
Memorandum to the File, through
Christopher D. Riker, Program Manager,
AD/CVD Operations, Office 9, Import
Administration, from Thomas Killiam,
Analyst, AD/CVD Operations, Office 9,
Import Administration, regarding 2004/
2005 Antidumping Duty Administrative
Review of the Antidumping Duty Order
on Brake Rotors from the People’s
Republic of China: Calculation
Memorandum for the Preliminary
Results for Hongfa Machinery (Dalian)
Co., Ltd. (“Hongfa’’) (May 1, 2006). The
Department also plans to consider
whether or not these inputs should be
valued for all of the respondents subject
to this administrative review after the
publication of these preliminary results.

Preliminary Results of Reviews

We preliminarily determine that the
following margins exist during the
period April 1, 2004, through March 31,
2005:

Individually Reviewed Exporters V\A?/'gp;eg_

2004/2005 Administrative Re- Maran

view gn
(Percent)

Longkou Haimeng Machinery

Co., Ltd. i 10.13
Xiangfen Hengtai Brake System

Co., Ltd. o 43.32
Hongfa Machinery (Dalian) Co.,

I (o R 22.67
Qingdao Meita Automotive In-

dustry Company, Ltd. .............. 0.17
Yantai Winhere Auto—Part Manu-

facturing Co., Ltd. .....ccccee. 0.04
“Sample Rate” Exporters “Sample Rate”
2004/2005 Administrative Margin

Review (Percent)

China National Industrial

Machinery Import & Ex-

port Corporation ............ 10.93
Laizhou Automobile Brake

Equipment Co., Ltd. ...... 10.93
Laizhou Hongda Auto Re-

placement Parts Co.,

Ltd. e 10.93
Laizhou City Lugi Machin-

ery Co., Ltd. ...cceeieienne 10.93
Longkou TLC Machinery

Co., Ltd. oo, 10.93
Qingdao Gren (Group) Co. 10.93
Shanxi Fengkun Metallur-

gical Limited Company 10.93
Shenyang Yinghao Ma-

chinery Co. ...ccccccvreennne 10.93
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“Sample Rate” Exporters “Sample Rate”
2004/2005 Administrative Margin
Review (Percent)
Zibo Golden Harvest Ma-
chinery Limited Com-
PANY i 10.93
Zibo Luzhou Automobile
Parts Co., Ltd. ............... 10.93
PRC-Wide Rate Margin
(Percent)
PRC-Wide Rate ............... 43.32

We will disclose the calculations used
in our analysis to parties to these
proceedings within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 30 days of publication of this
notice.

Interested parties who wish to request
a hearing or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration within 30 days
of the date of publication of this notice.
Requests should contain: (1) the party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of issues to be discussed. See 19
CFR 351.310(c).

Issues raised in the hearing will be
limited to those raised in case and
rebuttal briefs. Case briefs from
interested parties may be submitted not
later than 30 days of the date of
publication of this notice, pursuant to
19 CFR 351.309(c). Rebuttal briefs,
limited to issues raised in the case
briefs, will be due 5 days later, pursuant
to 19 CFR 351.309(d). Parties who
submit case or rebuttal briefs in this
proceeding are requested to submit with
each argument (1) a statement of the
issue and (2) a brief summary of the
argument. Parties are also encouraged to
provide a summary of the arguments not
to exceed five pages and a table of
statutes, regulations, and cases cited.

The Department will issue the final
results of these reviews, including the
results of its analysis of issues raised in
any such written briefs or at the hearing,
if held, not later than 120 days after the
date of publication of this notice.

Assessment Rates

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. The Department
will issue appropriate appraisement
instructions for the companies subject to
this review directly to CBP within 15
days of publication of the final results
of these reviews. Pursuant to 19 CFR
351.212(b)(1), for the companies
selected in the sample for which we
calculated a margin, we will calculate

importer- or customer—specific ad
valorem duty assessment rates based on
the ratio of the total amount of the
dumping margins calculated for the
examined sales to the total entered
value of those same sales. For certain
respondents which are being assigned
the sample rate, we will instruct CBP to
assess antidumping duties on these
company’s entries equal to the sample
rate margin these companies receive in
the final results, regardless of the
importer or customer.

We will instruct CBP to assess
antidumping duties on all appropriate
entries covered by this review if any
assessment rate calculated in the final
results of this review is above de
minimis. For entries of the subject
merchandise during the POR from
companies not subject to these reviews
that have separate rates, we will instruct
CBP to liquidate them at the cash
deposit rate in effect at the time of entry.
The final results of this review shall be
the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of these reviews and for future deposits
of estimated duties, where applicable.

Cash Deposit Requirements

At the completion of this new shipper
review, either with a final rescission or
a notice of final results, the Department
will notify CBP that bonding will no
longer be permitted to fulfill security
requirements for shipments of brake
rotors from the PRC produced and
exported by SZAP that are entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of the new
shipper review. The following cash
deposit requirements will be effective
upon publication of the final results of
the new shipper review for all
shipments of subject merchandise from
SZAP entered, or withdrawn from
warehouse, for consumption on or after
the publication date: (1) for subject
merchandise manufactured and
exported by SZAP, the deposit rate will
continue to be the PRC—wide rate (i.e.,
43.32 percent) if the Department
continues to determine, in the final
results, that the sale under review
remains non—bona fide and
consequently rescinds the review; and
(2) for subject merchandise exported by
SZAP but not manufactured by SZAP,
the cash deposit rate will also continue
to be the PRC—wide rate.

The following deposit requirements
will be effective upon publication of the
final results of the administrative review
for all shipments of brake rotors from
the PRC entered, or withdrawn from
warehouse, for consumption on or after

the publication date, as provided by
section 751(a)(1) of the Act: (1) the cash
deposit rates for Haimeng, Hengtai,
Hongfa, Meita, Winhere, CNIM, LABEC,
Hongda, Luqi, LKTLC, GREN, Fengkun,
Yinghao, ZGOLD and ZLAP will be the
rates determined in the final results of
review (except that if a rate is de
minimis, i.e., less than 0.50 percent, no
cash deposit will be required); (2) the
cash deposit rate for PRC exporters who
received a separate rate in a prior
segment of the proceeding (which were
not reviewed in this segment of the
proceeding) will continue to be the rate
assigned in that segment of the
proceeding; (3) the cash deposit rate for
the PRC NME entity (including Huanri,
Rotec, Xianjiang/Other than Zibo) will
be 43.32 percent; and (4) the cash
deposit rate for non—PRC exporters of
subject merchandise from the PRC will
be the rate applicable to the PRC
exporter that supplied that exporter.

These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

These administrative and new shipper
reviews and notice are in accordance
with sections 751(a)(1), 751(a)(2)(B), and
777(i) of the Act and 19 CFR 351.213
and 351.214.

Dated: May 1, 2006.
David M. Spooner,
Assistant Secretaryfor Import Administration.
[FR Doc. E6-6988 Filed 5—5—-06; 8:45 am]
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-850, A-588—-851, A—485-805]

Certain Large Diameter Carbon and
Alloy Seamless Standard, Line, and
Pressure Pipe from Japan and Certain
Small Diameter Carbon and Alloy
Seamless Standard, Line, and
Pressure Pipe from Japan and
Romania: Continuation of Antidumping
Duty Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
orders on certain large diameter carbon
and alloy seamless standard, line and
pressure pipe from Japan and (Large
Diameter SSLPP), and certain small
diameter carbon and alloy seamless
standard, line and pressure pipe (Small
Diameter SSLPP) from Japan and
Romania would be likely to lead to
continuation or recurrence of dumping
and of material injury to an industry in
the United States within a reasonably
foreseeable time, the Department is
publishing notice of the continuation of
these antidumping duty orders.
EFFECTIVE DATE: May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Saliha Loucif or Brandon Farlander,
Office 1, AD/CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1779 and (202)
482-0182, respectively.

SUPPLEMENTARY INFORMATION:

Background

On May 2, 2005, the Department
initiated and the ITC instituted a sunset
review of the antidumping duty orders
on SSLPP from Japan and Romania,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (the Act). See
Initiation of Five-year (Sunset) Reviews,
70 FR 22632 (May 2, 2005); see also
Carbon and Alloy Seamless Standard,
Line, and Pressure Pipe From Czech
Republic, Japan, Mexico, Romania, and
South Africa, 70 FR 22688, (May 2,
2005).

As a result of its review, the
Department found that revocation of the
antidumping duty orders would be
likely to lead to continuation or
recurrence of dumping and notified the
ITC of the magnitude of the margins

likely to prevail were the order to be
revoked. See Certain Large Diameter
Carbon and Alloy Seamless Standard,
Line and Pressure Pipe from Japan and
Mexico; Final Results of the Expedited
Sunset Reviews of the Antidumping
Duty Orders, 70 FR 53159 (September 7,
2005); see also Carbon and Alloy
Seamless Standard, Line, and Pressure
Pipe (Under 4/2 inches) from the Czech
Republic, Japan, Romania, and South
Africa; Final Results of the Expedited
Sunset Reviews of the Antidumping
Duty Orders, 70 FR 53151 (September 7,
2005). On April 24, 2006, the ITC
determined pursuant to section 751(c) of
the Act, that revocation of the
antidumping duty orders on Large
Diameter SSLPP from Japan and Small
Diameter SSLPP from Japan and
Romania would be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Carbon and Alloy Seamless
Standard, Line, and Pressure Pipe From
the Czech Republic, Japan, Mexico,
Romania, and South Africa, 71 FR
24860 (April 27, 2006), and ITC
Publication 3850 (April 2006) (First
Review), Investigation No. 731-TA—
846-850.

Scope of the Order: Large Diameter
SSLPP

The products covered by this order
are large diameter seamless carbon and
alloy (other than stainless) steel
standard, line, and pressure pipes
produced, or equivalent, to the
American Society for Testing and
Materials (ASTM) A53, ASTM A106,
ASTM A333, ASTM A334, ASTM A589,
ASTM A795, and the American
Petroleum Institute (API) 5L
specifications and meeting the physical
parameters described below, regardless
of application, with the exception of the
exclusions discussed below. The scope
of this order also includes all other
products used in standard, line, or
pressure pipe applications and meeting
the physical parameters described
below, regardless of specification, with
the exception of the exclusions
discussed below.

Specifically included within the
scope of this order are seamless pipes
greater than 4.5 inches (114.3 mm) up
to and including 16 inches (406.4 mm)
in outside diameter, regardless of wall—
thickness, manufacturing process (hot
finished or cold—drawn), end finish
(plain end, beveled end, upset end,
threaded, or threaded and coupled), or
surface finish.

The seamless pipes subject to this
order are currently classifiable under
the subheadings 7304.10.10.30,

7304.10.10.45, 7304.10.10.60,
7304.10.50.50, 7304.31.60.50,
7304.39.00.36, 7304.39.00.40,
7304.39.00.44, 7304.39.00.48,
7304.39.00.52, 7304.39.00.56,
7304.39.00.62, 7304.39.00.68,
7304.39.00.72, 7304.51.50.60,
7304.59.60.00, 7304.59.80.30,
7304.59.80.35, 7304.59.80.40,
7304.59.80.45, 7304.59.80.50,
7304.59.80.55, 7304.59.80.60,
7304.59.80.65, and 7304.59.80.70 of the
Harmonized Tariff Schedule of the
United States (HTSUS).

Specifications, Characteristics, and
Uses: Large diameter seamless pipe is
used primarily for line applications
such as oil, gas, or water pipeline, or
utility distribution systems. Seamless
pressure pipes are intended for the
conveyance of water, steam,
petrochemicals, chemicals, oil products,
natural gas, and other liquids and gasses
in industrial piping systems. They may
carry these substances at elevated
pressures and temperatures and may be
subject to the application of external
heat. Seamless carbon steel pressure
pipe meeting the ASTM A106 standard
may be used in temperatures of up to
1000 degrees Fahrenheit, at various
American Society of Mechanical
Engineers (ASME) code stress levels.
Alloy pipes made to ASTM A335
standard must be used if temperatures
and stress levels exceed those allowed
for ASTM A106. Seamless pressure
pipes sold in the United States are
commonly produced to the ASTM A106
standard.

Seamless standard pipes are most
commonly produced to the ASTM A53
specification and generally are not
intended for high temperature service.
They are intended for the low
temperature and pressure conveyance of
water, steam, natural gas, air and other
liquids and gasses in plumbing and
heating systems, air conditioning units,
automatic sprinkler systems, and other
related uses. Standard pipes (depending
on type and code) may carry liquids at
elevated temperatures but must not
exceed relevant ASME code
requirements. If exceptionally low
temperature uses or conditions are
anticipated, standard pipe may be
manufactured to ASTM A333 or ASTM
A334 specifications.

Seamless line pipes are intended for
the conveyance of oil and natural gas or
other fluids in pipe lines. Seamless line
pipes are produced to the API 5L
specification. Seamless water well pipe
(ASTM A589) and seamless galvanized
pipe for fire protection uses (ASTM
A795) are used for the conveyance of
water. Seamless pipes are commonly
produced and certified to meet ASTM
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A106, ASTM A53, API 5L-B, and API
5L—X42 specifications. To avoid
maintaining separate production runs
and separate inventories, manufacturers
typically triple or quadruple certify the
pipes by meeting the metallurgical
requirements and performing the
required tests pursuant to the respective
specifications. Since distributors sell the
vast majority of this product, they can
thereby maintain a single inventory to
service all customers. The primary
application of ASTM A106 pressure
pipes and triple or quadruple certified
pipes in large diameters is for use as oil
and gas distribution lines for
commercial applications. A more minor
application for large diameter seamless
pipes is for use in pressure piping
systems by refineries, petrochemical
plants, and chemical plants, as well as
in power generation plants and in some
oil field uses (on shore and off shore)
such as for separator lines, gathering
lines and metering runs. These
applications constitute the majority of
the market for the subject seamless
pipes. However, ASTM A106 pipes may
be used in some boiler applications.

The scope of this order includes all
seamless pipe meeting the physical
parameters described above and
produced to one of the specifications
listed above, regardless of application,
with the exception of the exclusions
discussed below, whether or not also
certified to a non—covered specification.
Standard, line, and pressure
applications and the above-listed
specifications are defining
characteristics of the scope of this order.
Therefore, seamless pipes meeting the
physical description above, but not
produced to the ASTM A53, ASTM
A106, ASTM A333, ASTM A334, ASTM
A589, ASTM A795, and API 5L
specifications shall be covered if used in
a standard, line, or pressure application,
with the exception of the specific
exclusions discussed below.

For example, there are certain other
ASTM specifications of pipe which,
because of overlapping characteristics,
could potentially be used in ASTM
A106 applications. These specifications
generally include ASTM A161, ASTM
A192, ASTM A210, ASTM A252, ASTM
A501, ASTM A523, ASTM A524, and
ASTM A618. When such pipes are used
in a standard, line, or pressure pipe
application, such products are covered
by the scope of this order.

Specifically excluded from the scope
of this order are:

A. Boiler tubing and mechanical
tubing, if such products are not
produced to ASTM A53, ASTM A106,
ASTM A333, ASTM A334, ASTM A589,
ASTM A795, and API 5L specifications

and are not used in standard, line, or
pressure pipe applications.

B. Finished and unfinished oil
country tubular goods (OCTG), if
covered by the scope of another
antidumping duty order from the same
country. If not covered by such an
OCTG order, finished and unfinished
OCTG are included in this scope when
used in standard, line or pressure
applications.

C. Products produced to the A335
specification unless they are used in an
application that would normally utilize
ASTM A53, ASTM A106, ASTM A333,
ASTM A334, ASTM A589, ASTM A795,
and API 5L specifications.

D. Line and riser pipe for deepwater
application, i.e., line and riser pipe that
is (1) used in a deepwater application,
which means for use in water depths of
1,500 feet or more; (2) intended for use
in and is actually used for a specific
deepwater project; (3) rated for a
specified minimum yield strength of not
less than 60,000 psi; and (4) not
identified or certified through the use of
a monogram, stencil, or otherwise
marked with an API specification (e.g.,
API 5L). With regard to the excluded
products listed above, the Department
will not instruct U.S. Customs and
Border Protection (CBP) to require end—
use certification until such time as
petitioner or other interested parties
provide to the Department a reasonable
basis to believe or suspect that the
products are being utilized in a covered
application. If such information is
provided, the Department will require
end—use certification only for the
product(s) (or specification(s)) for which
evidence is provided that such products
are being used in a covered application
as described above. For example, if,
based on evidence provided by the
petitioner, the Department finds a
reasonable basis to believe or suspect
that seamless pipe produced to the A—
335 specification is being used in an A—
106 application, it will require end—use
certifications for imports of that
specification. Normally the Department
will require only the importer of record
to certify to the end—use of the imported
merchandise. If it later proves necessary
for adequate implementation, the
Department may also require producers
who export such products to the United
States to provide such certification on
invoices accompanying shipments to
the United States. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to this order is dispositive.

Scope of the Orders: Small Diameter
SSLPP

The products covered by the orders
are seamless carbon and alloy (other
than stainless) steel standard, line, and
pressure pipes and redraw hollows
produced, or equivalent, to the ASTM
A-53, ASTM A-106, ASTM A-333,
ASTM A-334, ASTM A-335, ASTM A-
589, ASTM A-795, and the API 5L
specifications and meeting the physical
parameters described below, regardless
of application. The scope of the orders
also includes all products used in
standard, line, or pressure pipe
applications and meeting the physical
parameters described below, regardless
of specification. Specifically included
within the scope of the orders are
seamless pipes and redraw hollows, less
than or equal to 4.5 inches (114.3 mm)
in outside diameter, regardless of wall-
thickness, manufacturing process (hot
finished or cold—drawn), end finish
(plain end, beveled end, upset end,
threaded, or threaded and coupled), or
surface finish. The seamless pipes
subject to the orders are currently
classifiable under the subheadings
7304.10.10.20, 7304.10.50.20,
7304.31.30.00, 7304.31.60.50,
7304.39.00.16, 7304.39.00.20,
7304.39.00.24, 7304.39.00.28,
7304.39.00.32, 7304.51.50.05,
7304.51.50.60, 7304.59.60.00,
7304.59.80.10, 7304.59.80.15,
7304.59.80.20, and 7304.59.80.25 of the
Harmonized Tariff Schedule of the
United States (HTSUS).

Specifications, Characteristics, and
Uses: Seamless pressure pipes are
intended for the conveyance of water,
steam, petrochemicals, chemicals, oil
products, natural gas and other liquids
and gases in industrial piping systems.
They may carry these substances at
elevated pressures and temperatures
and may be subject to the application of
external heat. Seamless carbon steel
pressure pipe meeting the ASTM A—-106
standard may be used in temperatures of
up to 1000 degrees Fahrenheit, at
various ASME code stress levels. Alloy
pipes made to ASTM A-335 standard
must be used if temperatures and stress
levels exceed those allowed for ASTM
A—106. Seamless pressure pipes sold in
the United States are commonly
produced to the ASTM A—106 standard.

Seamless standard pipes are most
commonly produced to the ASTM A-53
specification and generally are not
intended for high temperature service.
They are intended for the low
temperature and pressure conveyance of
water, steam, natural gas, air and other
liquids and gases in plumbing and
heating systems, air conditioning units,
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automatic sprinkler systems, and other
related uses. Standard pipes (depending
on type and code) may carry liquids at
elevated temperatures but must not
exceed relevant ASME code
requirements. If exceptionally low
temperature uses or conditions are
anticipated, standard pipe may be
manufactured to ASTM A-333 or ASTM
A-334 specifications. Seamless line
pipes are intended for the conveyance of
oil and natural gas or other fluids in
pipe lines. Seamless line pipes are
produced to the API 5L specification.

Seamless water well pipe (ASTM A—
589) and seamless galvanized pipe for
fire protection uses (ASTM A-795) are
used for the conveyance of water.

Seamless pipes are commonly
produced and certified to meet ASTM
A-106, ASTM A-53, API 5L-B, and API
5L—X42 specifications. To avoid
maintaining separate production runs
and separate inventories, manufacturers
typically triple or quadruple certify the
pipes by meeting the metallurgical
requirements and performing the
required tests pursuant to the respective
specifications. Since distributors sell the
vast majority of this product, they can
thereby maintain a single inventory to
service all customers.

The primary application of ASTM A-
106 pressure pipes and triple or
quadruple certified pipes is use in
pressure piping systems by refineries,
petrochemical plants, and chemical
plants. Other applications are in power
generation plants (electrical—fossil fuel
or nuclear), and in some oil field uses
(on shore and off shore) such as for
separator lines, gathering lines and
metering runs. A minor application of
this product is for use as oil and gas
distribution lines for commercial
applications. These applications
constitute the majority of the market for
the subject seamless pipes. However,
ASTM A-106 pipes may be used in
some boiler applications.

Redraw hol}l)ows are any unfinished
pipe or “hollow profiles” of carbon or
alloy steel transformed by hot rolling or
cold drawing/ hydrostatic testing or
other methods to enable the material to
be sold under ASTM A-53, ASTM A-
106, ASTM A-333, ASTM A-334,
ASTM A-335, ASTM A-589, ASTM A-
795, and API 5L specifications.

The scope of the orders includes all
seamless pipe meeting the physical
parameters described above and
produced to one of the specifications
listed above, regardless of application,
with the exception of the specific
exclusions discussed below, and
whether or not also certified to a non—
covered specification. Standard, line,
and pressure applications and the

above-listed specifications are defining
characteristics of the scope of the
orders. Therefore, seamless pipes
meeting the physical description above,
but not produced to the ASTM A-53,
ASTM A-106, ASTM A-333, ASTM A-
334, ASTM A-335, ASTM A-589,
ASTM A-795, and API 5L specifications
shall be covered if used in a standard,
line, or pressure application, with the
exception of the specific exclusions
discussed below. For example, there are
certain other ASTM specifications of
pipe which, because of overlapping
characteristics, could potentially be
used in ASTM A-106 applications.
These specifications generally include
ASTM A-161, ASTM A-192, ASTM A-
210, ASTM A-252, ASTM A-501,
ASTM A-523, ASTM A-524, and ASTM
A—-618. When such pipes are used in a
standard, line, or pressure pipe
application, with the exception of the
specific exclusions discussed below,
such products are covered by the scope
of the orders.

Specifically excluded from the scope
of the orders are boiler tubing and
mechanical tubing, if such products are
not produced to ASTM A-53, ASTM A-
106, ASTM A-333, ASTM A-334,
ASTM A-335, ASTM A-589, ASTM A—
795, and API 5L specifications and are
not used in standard, line, or pressure
pipe applications. In addition, finished
and unfinished oil country tubular
goods (OCTG) are excluded from the
scope of the orders, if covered by the
scope of another antidumping duty
order from the same country. If not
covered by such an OCTG order,
finished and unfinished OCTG are
included in this scope when used in
standard, line or pressure applications.

With regard to the excluded products
listed above, the Department will not
instruct U.S. Customs and Border
Protection (CBP) to require end—use
certification until such time as
petitioner or other interested parties
provide to the Department a reasonable
basis to believe or suspect that the
products are being used in a covered
application. If such information is
provided, we will require end—use
certification only for the product(s) (or
specification(s)) for which evidence is
provided that such products are being
used in covered applications as
described above. For example, if, based
on evidence provided by petitioner, the
Department finds a reasonable basis to
believe or suspect that seamless pipe
produced to the A-161 specification is
being used in a standard, line or
pressure application, we will require
end—use certifications for imports of
that specification. Normally we will
require only the importer of record to

certify to the end use of the imported
merchandise. If it later proves necessary
for adequate implementation, we may
also require producers who export such
products to the United States to provide
such certification on invoices
accompanying shipments to the United
States.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
merchandise subject to this scope is
dispositive.

Determination

As a result of the determinations by
the Department and ITC that revocation
of these antidumping duty orders would
be likely to lead to continuation or
recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty orders on Large Diameter SSLPP
from Japan and Small Diameter SSLPP
from Japan and Romania.

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise.

The effective date of continuation of
this order will be the date of publication
in the Federal Register of this Notice of
Continuation. Pursuant to sections
751(c)(2) and 751(c)(6) of the Act, the
Department intends to initiate the next
five-year review of this order not later
than March 2011.

These five-year (sunset) reviews and
this notice are in accordance with
section 751(c) of the Act.

Dated: May 2, 2006.
David M. Spooner,
Assistant Secretaryfor Import Administration.
[FR Doc. E6—6923 Filed 5-5-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-828, A-557-809, A-565-801]

Stainless Steel Butt-Weld Pipe Fittings
from ltaly, Malaysia, and the
Philippines; Final Results of the
Expedited Five-year (““Sunset”)
Reviews of Antidumping Duty Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On January 3, 2006, the
Department of Commerce (the
Department) initiated sunset reviews of
the antidumping duty orders on
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stainless steel butt—weld pipe fittings
(butt—weld pipe fittings) from Italy,
Malaysia, and the Philippines pursuant
to section 751(c) of the Tariff Act of
1930, as amended (the Act). On the
basis of a notice of intent to participate
and an adequate substantive response
filed on behalf of domestic interested
parties, and no response from
respondent interested parties, the
Department conducted expedited (120-
day) sunset reviews of these
antidumping duty orders. As a result of
these sunset reviews, the Department
finds that revocation of the antidumping
duty orders would be likely to lead to
continuation or recurrence of dumping
at the levels identified below in the
“Final Results of Review” section of this
notice.

EFFECTIVE DATE: May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Deborah Scott, AD/CVD Operations,
Office 7, or Dana Mermelstein, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—2657 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:
Background

On January 3, 2006, the Department
initiated sunset reviews of the
antidumping duty orders on butt—weld
pipe fittings from Italy, Malaysia, and
the Philippines pursuant to section
751(c) of the Act. See Initiation of Five-
year (“Sunset”) Reviews, 71 FR 91
(January 3, 2006). The Department
received a notice of intent to participate
from four domestic interested parties,
Flowline Division of Markovitz
Enterprises, Inc. (Flowline), Gerlin, Inc.
(Gerlin), Shaw Alloy Piping Products,
Inc. (formerly Alloy Piping Products,
Inc.) (Shaw Alloy), and Taylor Forge
Stainless, Inc. (Taylor Forge)
(collectively, domestic interested
parties), within the deadline specified
in section 351.218(d)(1)(i) of the
Department’s regulations. Domestic
interested parties claimed interested
party status under section 771(9)(C) of
the Act as U.S. producers of a domestic
like product. We received a complete
substantive response from domestic
interested parties within the 30-day
deadline specified in 19 CFR
351.218(d)(3)(i). However, we did not
receive any responses from any
respondent interested parties. As a
result, pursuant to section 751(c)(3)(B)
of the Act and 19 CFR
351.218(e)(1)(ii)(C)(2), the Department

conducted expedited sunset reviews of
these orders.

Scope of the Orders

For purposes of these orders, the
product covered is certain stainless steel
butt—weld pipe fittings (butt—-weld
fittings). Butt—weld pipe fittings are
under 14 inches in outside diameter
(based on nominal pipe size), whether
finished or unfinished. The product
encompasses all grades of stainless steel
and “commodity” and “specialty”
fittings. Specifically excluded from the
definition are threaded, grooved, and
bolted fittings, and fittings made from
any material other than stainless steel.

The butt—weld fittings subject to these
orders are generally designated under
specification ASTM A403/A403M, the
standard specification for Wrought
Austenitic Stainless Steel Piping
Fittings, or its foreign equivalents (e.g.,
DIN or JIS specifications). This
specification covers two general classes
of fittings, WP and CR, of wrought
austenitic stainless steel fittings of
seamless and welded construction
covered by the latest revision of ANSI
B16.9, ANSI B16.11, and ANSI B16.28.
Butt—weld fittings manufactured to
specification ASTM A774, or its foreign
equivalents, are also covered by these
orders.

These orders do not apply to cast
fittings. Cast austenitic stainless steel
pipe fittings are covered by
specifications A351/A351M, A743/
743M, and A744/A744M.

The butt—weld fittings subject to these
orders are currently classifiable under
subheading 7307.23.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of these
orders is dispositive.

Analysis of Comments Received

All issues raised in these cases are
addressed in the “Issues and Decision
Memorandum” from Stephen Claeys,
Deputy Assistant Secretary for AD/CVD
Operations, Import Administration, to
David M. Spooner, Assistant Secretary
for Import Administration, dated May 3,
2006 (Decision Memorandum), which is
hereby adopted by this notice. The
issues discussed in the Decision
Memorandum include the likelihood of
continuation or recurrence of dumping
and the magnitude of the margin likely
to prevail if the orders were revoked.
Parties can find a complete discussion
of all issues raised in these sunset
reviews and the corresponding
recommendations in this public

memorandum, which is on file in room
B-099 of the main Department building.

In addition, a complete version of the
Decision Memorandum can be accessed
directly on the Internet at http://
ia.ita.doc.gov/frn/. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Sunset Reviews

We determine that revocation of the
antidumping duty orders on butt-weld
pipe fittings from Italy, Malaysia, and
the Philippines would likely lead to
continuation or recurrence of dumping
at the following percentage weighted—
average margins:

Manufacturers/ Weigh'tvelgr— '?‘r\]’ erage

Exporters/Producers (Percgent)
Italy.

Coprosider S.p.A. ......... 26.59
All Others .......cccoevveennee. 26.59
Malaysia.

Kanzen Tetsu Sdn.

Bhd. ..o 7.51
All Others ......ccccoevveeenee 7.51
The Philippines.

Enlin Steel Corporation 33.81
Tung Fong Industrial

Co., InC. oo 7.59

All Others 7.59

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752, and 777(i)(1) of the
Act.

Dated: April 27, 2006.

David M. Spooner,

Assistant Secretaryfor Import Administration.
[FR Doc. E6-6937 Filed 5—5—-06; 8:45 am]
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 041706A]

Taking of Marine Mammals Incidental
to Specified Activities; Construction of
the East Span of the San Francisco-
Oakland Bay Bridge

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) has
been issued to the California
Department of Transportation
(CALTRANS) to take small numbers of
California sea lions, Pacific harbor seals,
harbor porpoises, and gray whales, by
harassment, incidental to construction
of a replacement bridge for the East
Span of the San Francisco-Oakland Bay
Bridge (SF-OBB) in California.

DATES: This authorization is effective
from April 30, 2006, until April 29,
2007.

ADDRESSES: A copy of the application,
IHA, and/or a list of references used in
this document may be obtained by
writing to Steve Leathery, Chief,
Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910-3225.

FOR FURTHER INFORMATION CONTACT:
Shane Guan, NMFS, (301) 713-2289, ext
137, or Monica DeAngelis, NMFS, (562)
980-3232.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking by Level B
harassment of small numbers of marine
mammals of a species or population
stock by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have no more
than a negligible impact on the species
or stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such taking
are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as:

* * * an impact resulting from the

specified activity that cannot be reasonably
expected to, and is not reasonably likely to,
adversely affect the species or stock through
effects on annual rates of recruitment or
survival.

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. Except
with respect to certain activities not
pertinent here, the MMPA defines
“harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

Section 101(a)(5)(D) establishes a 45—
day time limit for NMFS review of an
application followed by a 30—-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS
must either issue or deny issuance of
the authorization.

Summary of Request

On October 17, 2005, CALTRANS
sumbitted a request to NOAA requesting
renewal of an IHA for the possible
harassment of small numbers of
California sea lions (Zalophus
californianus), Pacific harbor seals
(Phoca vitulina richardsi), harbor
porpoises (Phocoena phocoena), and
gray whales (Eschrichtius robustus)
incidental to the construction of a
replacement bridge for the East Span of
the SF-OBB, in San Francisco Bay (SFB
or the Bay), California. An THA was
issued to CALTRANS for this activity on
January 3, 2005 and expired on January
3, 2006 (70 FR 2123, January 12, 2005).
Background information on the issuance
of this IHA was published in the
Federal Register on January 26, 2006

(71 FR 4352). A detailed description of
the SF-OBB project was provided in the
Federal Register on November 14, 2003
(68 FR 64595), and is not repeated here.

Comments and Responses

A notice of receipt and request for 30—
day public comment on the application
and proposed authorization was
published on January 26, 2006 (71 FR
4352). During the 30—-day public
comment period, comments were
received from the Marine Mammal
Commission (the Commission).

Comment 1: The Commission believes
NMFS’ preliminary determinations are
reasonable, provided that the visual
monitoring of the safety zone to be
conducted prior to and during pile
driving operations is adequate to detect
all marine mammals within the safety
zone. According to CALTRANS, pile
driving would occur from 7 a.m. to 7
p.m., visual monitoring in the late
afternoon and early evening would be
compromised during the winter months.

Response: The Marine Mammal
Monitoring Plan developed by
CALTRANS in May 2002 notes that
marine mammal observers will have
night-time infrared (IR) scopes or other
tools to conduct monitoring during low
light conditions. CALTRANS has
indicated that when using the IR scopes
the marine mammal safety zone and
marine mammals are visible. Please also
refer to Federal Register notice
published on November 14, 2003 (68 FR
64595) for additional information.
NMFS will require the use of IR scopes
in the IHA.

Comment 2: The Commission
continues to believe that, in situations
where a temporary threshold shift (TTS)
may lead to biologically significant
behavioral effects (e.g., an increased risk
of natural predation or ship strikes), it
should be considered as having the
potential for injury (i.e., Level A
Harassment).

Response: CALTRANS will
implement a series of mitigation
measures including visual monitoring
prior to and during construction,
installation of a bubble curtain for in-
water pile driving, establishment of
safety/buffer zones, and implementing
“soft star’” hammer strikes. Based on
CALTRANS’ June 2004 and January
2005 annual monitoring reports, the
East Span Project is resulting in only
small numbers of pinnipeds being
harassed (through October 2005, the
biological observers indicated that only
one startle behavior of a sea lion was
observed as a result of construction).
Therefore, NMFS believes that it is not
likely that a TTS would occur. In
addition, NMFS has addressed the issue
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of impact assessment in several
previous small take authorizations, and
without new scientific documentation
on this issue, a detailed response is not
warranted here. For reviewers interested
in this discussion, refer to the incidental
take authorizations for the USS
WINSTON S. CHURCHILL shock trial
(66 FR 22450, May 4, 2001) and Eglin
Air Force Base’s Precision Strike
Weapon (70 FR 48675, August 19,
2005).

Comment 3: An across-the-board
redefinition of TTS from Level A
harassment to Level B harassment raises
questions both in terms of the activities
that involve the potential for repeated
TTS harassment and of general
cumulative effects. The Commission
recommends that NMFS revise its
assessment of TTS accordingly.

Response: As NMFS has stated in a
previous Federal Register notice (68 FR
64595, November 14, 2003) that the
reclassification of TTS is irrelevant for
this IHA, since mitigation and
monitoring requirements under the IHA
should prevent TTS. While there have
been debates among scientists regarding
whether a permanent shift in hearing
threshold (PTS) can occur with repeated
exposures of TTS, at least one study
showed that long-term (4 - 7 years) noise
exposure on three experimental
pinniped species had caused no change
on their underwater hearing thresholds
at frequencies of 0.2 - 6.4 kHz (Southall
et al., 2005).

Description of the Marine Mammals
Potentially Affected by the Activity

General information on the marine
mammal species found in California
waters can be found in Caretta et al.
(2004), which is available at the
following URL: http://
www.nmfs.noaa.gov/pr/PR2/

Stock Assessment Program/
sars.html. Refer to that document for
information on these species.

The marine mammals most likely to
be found in the SF-OBB area are the
California sea lion, Pacific harbor seal,
and harbor porpoise. From December
through May gray whales may also be
present in the SF-OBB area. Information
on these 4 species was provided in the
November 14, 2003 (68 FR 64595) and
January 26, 2006 (71 FR 4352) Federal
Register notices and is not repeated
here.

Potential Effects on Marine Mammals
and Their Habitat

CALTRANS and NMFS have
determined that open-water pile
driving, as outlined in the project
description, has the potential to result

in a Level B harassment (e.g., disruption
of behavioral patterns) of California sea
lions, Pacific harbor seals, harbor
porpoises, and gray whales that may be
swimming, foraging, or resting in the
project vicinity while pile driving is
being conducted. Pile driving could
potentially harass those few pinnipeds
that are in the water close to the project
site, whether their heads are above or
below the surface.

Based on airborne noise levels
measured and on-site monitoring
conducted during 2004 under the
previous IHA, noise levels from the East
Span project did not result in the
harassment of harbor seals hauled out
on Yerba Buena Island (YBI). Also,
noise levels from the East Span project
are not expected to result in harassment
of the sea lions hauled out at Pier 39 as
airborne and waterborne sound pressure
levels (SPLs) would attenuate to below
harassment levels by the time they reach
that haul-out site, 5.7 kilometers (3.5
miles) from the project site.

For reasons provided in greater detail
in NMFS’ November 14, 2003 (68 FR
64595) Federal Register notice and in
CALTRANS'’ June 2004 and January
2005 annual monitoring reports, the
East Span Project is resulting in only
small numbers of pinnipeds being taken
by Level B harassment (through October
2005, the biological observers indicated
that only one startle behavior of a sea
lion was observed as a result of East
Span construction) and, therefore, is not
expected to result in more than a
negligible impact on marine mammal
species or stocks and will not have a
significant impact on their habitat.
Short-term impacts to habitat may
include minimal disturbance of the
sediment where the channels are
dredged for barge access and where
individual bridge piers are constructed.
Long-term impacts to marine mammal
habitat will be limited to the footprint
of the piles and the obstruction they
will create following installation.
However, this impact is not considered
significant as the marine mammals can
easily swim around the piles of the new
bridge, as they currently swim around
the existing bridge piers.

Mitigation

The following mitigation measures are

required under the IHA to reduce

impacts to marine mammals to the
lowest extent practicable.

Barrier Systems

An air bubble curtain system is
required to be used only when driving
the permanent open-water piles at Piers
E3 - E6 of Skyway and Piers E1 and E2
of the Self-Anchored Suspension (SAS)

span. While the bubble curtain is
required specifically as a method to
reduce impacts to endangered and
threatened fish species in SFB, it may
also provide some benefit to marine
mammals. The NMFS’ Biological
Opinion and the California Department
of Fish and Game’s (CDFG) 2001
Incidental Take Permit also allow for
the use of other equally effective
methods, such as cofferdams, as an
alternative to the air bubble curtain
system to attenuate the effects of sound
pressure waves on fish during driving of
permanent in-Bay piles (NMFS 2001;
CDFG, 2001). Piers E-16 through E-7 for
both the eastbound and westbound
structures of the Skyway will be
surrounded by sheet-pile cofferdams,
which will be de-watered before the
start of pile driving. De-watered
cofferdams are generally effective sound
attenuation devices. For Piers E3
through E6 of the Skyway and Piers 1
and E2 of the Self-Anchored Suspension
span, it is anticipated that cofferdams
will not be used; therefore, a bubble
curtain will surround the piles.

Sound Attenuation

As aresult of the determinations
made during the Pile Installation
Demonstration Project (PIDP) restrike
and the investigation at the Benicia-
Martinez Bridge, NMFS determined in
2003 that CALTRANS must install an
air bubble curtain for pile driving for the
open-water piles without cofferdams
located at the SF-OBB. This air bubble
curtain system consists of concentric
layers of perforated aeration pipes
stacked vertically and spaced no more
than five vertical meters apart in all tide
conditions. The minimum number of
layers must be in accordance with water
depth at the subject pile: 0-<5 m = 2
layers (1263 cfm); 5—<10 m = 4 layers
(2526 cfm), 10-<15 m = 7 layers (4420
c¢fm); 15—<20 m = 10 layers (6314 cfm);
20-<25 m= 13 layers (8208 cfm). The
lowest layer of perforated aeration pipes
must be designed to ensure contact at all
times and tidal conditions with the
mudline without sinking into the bay
mud. Pipes in any layer must be
arranged in a geometric pattern, which
will allow for the pile driving operation
to be completely enclosed by bubbles
for the full depth of the water column.

To provide a uniform bubble flux,
each aeration pipe must have four
adjacent rows of air holes along the
pipe. Air holes must be 1.6-mm
diameter and spaced approximately 20
mm apart. The bubble curtain system
will provide a bubble flux of at least two
cubic meters per minute, per linear
meter of pipeline in each layer. Air
holes must be placed in 4 adjacent rows.
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The air bubble curtain system must be
composed of the following: (1) An air
compressor(s), (2) supply lines to
deliver the air, (3) distribution
manifolds or headers, (4) perforated
aeration pipes, and (5) a frame. The
frame facilitates transport and
placement of the system, keeps the
aeration pipes stable, and provides
ballast to counteract the buoyancy of the
aeration pipes in operation. Meters are
required to monitor the operation of the
bubble curtain system. Pressure meters
will be installed and monitored at all
inlets to aeration pipelines and at points
of lowest pressure in each branch of the
aeration pipeline. If the pressure or flow
rate in any meter falls below 90 percent
of its operating value, the contractor
will cease pile driving operations until
the problem is corrected and the system
is tested to the satisfaction of the
CALTRANS resident engineer.

Establishment of Safety/Buffer Zones

A safety zone is to be established and
monitored to include all areas where the
underwater SPLs are anticipated to
equal or exceed 180 dB re 1 microPa
RMS (impulse) for harbor porpoises and
gray whales, and 190 dB re 1 microPa
RMS (impulse) for pinnipeds, for open
water pile driving activities. Prior to
commencement of any pile driving, a
preliminary 500-m (1,640—ft) radius
safety zone for marine mammals will be
established around the pile driving site,
as it was for the PIDP. Once pile driving
begins, either new safety zones can be
established for the 500 kJ and 1700 kJ
hammers or the 500 m (1,640 ft) safety
zone can be retained. If new safety
zones are established based on SPL
measurements, NMFS requires that each
new safety zone be based on the most
conservative measurement (i.e., the
largest safety zone configuration). SPLs
will be recorded at the 500-m (1,640—
ft) contour. The safety zone radius for
marine mammals will then be enlarged
or reduced, depending on the actual
recorded SPLs.

Observers on boats will survey the
safety zone to ensure that no marine
mammals are seen within the zone
before pile driving of a pile segment
begins. If marine mammals are found
within the safety zone, pile driving of
the segment will be delayed until they
move out of the area. If a marine
mammal is seen above water and then
dives below, the contractor will wait 15
minutes and if no marine mammals are
seen by the observer in that time it will
be assumed that the animal has moved
beyond the safety zone. This 15—minute
criterion is based on scientific evidence
that harbor seals in San Francisco Bay
dive for a mean time of 0.50 minutes to

3.33 minutes (Harvey and Torok, 1994),
and the mean diving duration for harbor
porpoises ranges from 44 to 103 seconds
(Westgate et al., 1995). However, due to
the limitations of monitoring from a
boat, there can be no assurance that the
zone will be devoid of all marine
mammals at all times.

Once the pile driving of a segment
begins it cannot be stopped until that
segment has reached its predetermined
depth due to the nature of the sediments
underlying the Bay. If pile driving stops
and then resumes, it would potentially
have to occur for a longer time and at
increased energy levels. In sum, this
would simply amplify impacts to
marine mammals, as they would endure
potentially higher SPLs for longer
periods of time. Pile segment lengths
and wall thickness have been specially
designed so that when work is stopped
between segments (but not during a
single segment), the pile tip is never
resting in highly resistant sediment
layers. Therefore, because of this
operational situation, if seals, sea lions,
or harbor porpoises enter the safety zone
after pile driving of a segment has
begun, pile driving will continue and
marine mammal observers will monitor
and record marine mammal numbers
and behavior. However, if pile driving
of a segment ceases for 30 minutes or
more and a marine mammal is sighted
within the designated safety zone prior
to commencement of pile driving, the
observer(s) must notify the Resident
Engineer (or other authorized
individual) immediately and follow the
mitigation requirements as outlined
previously in this document.

Soft Start

It should be recognized that although
marine mammals will be protected from
Level A harassment by establishment of
an air-bubble curtain and marine
mammal observers monitoring a 190-dB
safety zone for pinipeds and 180—-dB
safety zone for cetaceans, mitigation
may not be 100 percent effective at all
times in locating marine mammals.
Therefore, in order to provide additional
protection to marine mammals near the
project area by allowing marine
mammals to vacate the area prior to
receiving a potential injury, CALTRANS
will also “soft start” the hammer prior
to operating at full capacity.
CALTRANS typically implements a
“soft start” with several initial hammer
strikes at less than full capacity (i.e.,
approximately 40-60 percent energy
levels) with no less than a 1 minute
interval between each strike. Similar
levels of noise reduction are expected
underwater. Therefore, the contractor
will initiate hammering of both the 500-

kJ and the 1,700-k] hammers with this
procedure in order to allow pinnipeds
or cetaceans in the area to voluntarily
move from the area, this should expose
fewer animals to loud sounds both
underwater and above water noise. This
would also ensure that, although not
expected, any pinnipeds and cetaceans
that are missed during safety zone
monitoring will not be injured.

Compliance with Equipment Noise
Standards

To mitigate noise levels and,
therefore, impacts to California sea
lions, Pacific harbor seals, harbor
porpoises, and gray whales, all
construction equipment will comply
with applicable equipment noise
standards of the U.S. Environmental
Protection Agency, and all construction
equipment will have noise control
devices no less effective than those
provided on the original equipment.

Monitoring

The following monitoring measures
are required under the IHA to reduce
impacts to marine mammals to the
lowest extent practicable.

Visual Observations

The area-wide baseline monitoring
and the aerial photo survey to estimate
the fraction of pinnipeds that might be
missed by visual monitoring have been
completed under the current IHA and
do not need to be continued.

Safety zone monitoring will be
conducted during driving of all open-
water, permanent piles without
cofferdams and with cofferdams when
underwater SPLs reach 180 dB RMS or
greater. Monitoring of the pinniped and
cetacean safety zones will be conducted
by a minimum of three qualified NMFS-
approved observers for each safety zone.
One three-observer team will be
required for the safety zones around
each pile driving site, so that multiple
teams will be required if pile driving is
occurring at multiple locations at the
same time. The observers will begin
monitoring at least 30 minutes prior to
startup of the pile driving. Observers
will conduct the monitoring from small
boats, as observations from a higher
vantage point (such as the SF-OBB) is
not practical. Pile driving will not begin
until the safety zone is clear of marine
mammals. However, as described in the
Mitigation section, once pile driving of
a segment begins, operations will
continue uninterrupted until the
segment has reached its predetermined
depth. However, if pile driving of a
segment ceases for 30 minutes or more
and a marine mammal is sighted within
the designated safety zone prior to
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commencement of pile driving, the
observer(s) must notify the Resident
Engineer (or other authorized
individual) immediately and follow the
mitigation requirements outlined
previously (see Mitigation). Monitoring
will continue through the pile driving
period and will end approximately 30
minutes after pile driving has been
completed. Biological observations will
be made using binoculars during
daylight hours. Infrared (IR) scopes will
be used during low light condition for
marine mammal monitoring.

In addition to monitoring from boats,
during open-water pile driving,
monitoring at one control site (harbor
seal haul-out sites and the waters
surrounding such sites not impacted by
the East Span Project’s pile driving
activities, i.e. Mowry Slough) will be
designated and monitored for
comparison. Monitoring will be
conducted twice a week at the control
site whenever open-water pile driving is
being conducted. Data on all
observations will be recorded and will
include items such as species, numbers,
behavior, details of any observed
disturbances, time of observation,
location, and weather. The reactions of
marine mammals will be recorded based
on the following classifications that are
consistent with the Richmond Bridge
Harbor Seal survey methodology (for
information on the Richmond Bridge
authorization, see 68 FR 66076,
November 25, 2003): (1) No response,
(2) head alert (looks toward the source
of disturbance), (3) approach water (but
not leave), and (4) flush (leaves haul-out
site). The number of marine mammals
under each disturbance reaction will be
recorded, as well as the time when seal
re-haul after a flush.

Acoustical Observations

Airborne noise level measurements
have been completed and underwater
environmental noise levels will
continue to be measured as part of the
East Span Project. The purpose of the
underwater sound monitoring is to
establish the safety zone of 190 dB re 1
micro-Pa RMS (impulse) for pinnipeds
and the safety zone of 180 dB re 1
micro-Pa RMS (impulse) for cetaceans.
Monitoring will be conducted during
the driving of the last half (deepest pile
segment) for any given open-water pile.
One pile in every other pair of pier
groups will be monitored. One reference
location will be established at a distance
of 100 m (328 ft) from the pile driving.
Sound measurements will be taken at
the reference location at two depths (a
depth near the mid-water column and a
depth near the bottom of the water
column but at least 1 m (3 ft) above the

bottom) during the driving of the last
half (deepest pile segment) for any given
pile. Two additional in-water spot
measurements will be conducted at
appropriate depths (near mid water
column), generally 500 m (1,640 ft) in
two directions either west, east, south or
north of the pile driving site will be
conducted at the same two depths as the
reference location measurements. In
cases where such measurements cannot
be obtained due to obstruction by land
mass, structures or navigational hazards,
measurements will be conducted at
alternate spot measurement locations.
Measurements will be made at other
locations either nearer or farther as
necessary to establish the approximate
distance for the safety zones. Each
measuring system shall consist of a
hydrophone with an appropriate signal
conditioning connected to a sound level
meter and an instrument grade digital
audiotape recorder (DAT). Overall SPLs
shall be measured and reported in the
field in dB re 1 micro-Pa RMS
(impulse). An infrared range finder will
be used to determine distance from the
monitoring location to the pile. The
recorded data will be analyzed to
determine the amplitude, time history
and frequency content of the impulse.
Reporting

Under previous IHAs, CALTRANS
submitted weekly marine mammal
monitoring reports and in January, 2005,
CALTRANS submitted its Marine
Mammal and Acoustic Monitoring for
the Eastbound Structure. This annual
report is available by contacting NMFS
(see ADDRESSES) or on the Web at http://
biomitigation.org. A report for the 2005
season will be completed and posted
here shortly.

Under the 2006 THA, coordination
with NMFS will occur on a weekly
basis, or more often as necessary. During
periods with open-water pile driving
activity, weekly monitoring reports will
be made available to NMFS and the
public at http://biomitigation.org. These
weekly reports will include a summary
of the previous week’s monitoring
activities and an estimate of the number
of seals and sea lions that may have
been taken by Level B harassment as a
result of pile driving activities.

In addition, CALTRANS will provide
NMFS’ Southwest Regional
Administrator with a draft final report
within 90 days after completion of the
westbound Skyway contract and 90
days after completion of the Suspension
Span foundations contract. This report
should detail the monitoring protocol,
summarize the data recorded during
monitoring, and estimate the number of
marine mammals that may have been

harassed due to pile driving. If
comments are received from the
Regional Administrator on the draft
final report, a final report must be
submitted to NMFS within 30 days
thereafter. If no comments are received
from NMFS, the draft final report will
be considered to be the final report.

National Environmental Policy Act
(NEPA)

In November, 2003, NMFS prepared
an Environmental Assessment (EA) and,
on November 4, 2003, made a Finding
of No Significant Impact (FONSI). A
review of the renewal of this IHA has
determined that the findings and
determinations made in the 2003 EA/
FONSI continue to accurately address
the impacts on the human environment
through the taking of marine mammals
by the CALTRANS project. Therefore,
preparation of an environmental impact
statement on this action is not required
by section 102(2) of the NEPA or its
implementing regulations. A copy of the
EA and FONSI are available upon
request (see ADDRESSES).

Endangered Species Act (ESA)

On October 30, 2001, NMFS
completed consultation under section 7
of the ESA with the Federal Highway
Administration (FHWA) on the
CALTRANS’ construction of a
replacement bridge for the East Span of
the SF-OBB in California. The finding
contained in the Biological Opinion was
that the proposed action at the East
Span of the SF-OBB is not likely to
jeopardize the continued existence of
listed anadromous salmonids, or result
in the destruction or adverse
modification of designated critical
habitat for these species. Listed marine
mammals are not expected to be in the
area of the action and thus would not be
affected. The issuance of this IHA to
CALTRANS constitutes an agency
action that authorizes an activity that
may affect ESA-listed species and,
therefore, is subject to section 7 of the
ESA. Moreover, as the effects of the
activities on listed salmonids were
analyzed during a formal consultation
between the FHWA and NMFS, and as
the underlying action has not changed
from that considered in the
consultation, the discussion of effects
that are contained in the Biological
Opinion issued to the FHWA on
October 30, 2001, pertains also to this
action. In conclusion, NMFS has
determined that issuance of an THA for
this activity does not lead to any effects
to listed species apart from those that
were considered in the consultation on
FHWA'’s action.
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Determinations

For the reasons discussed in this
document and in previously identified
supporting documents, NMFS has
determined that the impact of pile
driving and other activities associated
with construction of the East Span
Project may result in the Level B
harassment of small numbers of
California sea lions, Pacific harbor seals,
harbor porpoises, and potentially gray
whales that inhabit or visit SFB in
general and the vicinity of the SF-OBB
in particular. While behavioral
modifications, including temporarily
vacating the area around the
construction site, may be made by these
species to avoid the resultant visual and
acoustic disturbance, the availability of
alternate areas within SFB and haul-out
sites (including pupping sites) and
feeding areas within the Bay has led
NMEFS to determine that this action will
have a negligible impact on California
sea lions, Pacific harbor seals, harbor
porpoises, and gray whale populations
along the California coast.

In addition, no take by Level A
harassment (injury) or death is
anticipated or authorized and Level B
harassment takes should be at the
lowest level practicable due to
incorporation of the mitigation
measures mentioned previously in this
document.

Authorization

For the reasons previously discussed,
NMEFS has issued an IHA for a 1-year
period to take small numbers of harbor
seals, California sea lions, harbor
porpoises, and gray whales, by Level B
harassment incidental to construction of
a replacement bridge for the East Span
of the San Franciso-Oakland Bay Bridge
in California, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.
NMFS has determined that the activity
would result in the harassment of only
small numbers of harbor seals,
California sea lions, harbor porpoises,
and possibly gray whales and will have
no more than a negligible impact on
these marine mammal stocks.

Dated: April 27, 2006.
James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E6-6929 Filed 5-5—06; 8:45 am]
BILLING CODE 3510-22-S

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 06-C0003]

West Bend Housewares, LLC, a
Limited Liability Corporation,
Provisional Acceptance of a
Settlement Agreement and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 1118.20(e). Published
below is a provisionally-accepted
Settlement Agreement with West Bend
Housewares, LLC, a Limited Liability
Corporation, containing a civil penalty
of $100,000,000.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by May 23,
2006.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to
Comment 06—C0003, Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT:
Dennis C. Kacoyanis, Trial Attorney,
Office of Compliance, Consumer
Product Safety Commission,
Washington, DC 20207; telephone (301)
504-7587.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: May 2, 2006.
Todd A. Stevenson,
Secretary.

I. Settlement Agreement and Order

1. This Settlement Agreement is made
by and between the staff (“the staff”’) of
the U.S. Consumer Product Safety
Commission (“the Commission”) and
West Bend Housewares, LLC (“West
Bend”), a limited liability corporation,
in accordance with 16 CFR 1118.20 of
the Commission’s Procedures for
Investigations, Inspections, and Inquires
under the Consumer Product Safety Act
(“CPSA”). This Settlement Agreement
and the incorporated Order settle the
staff’s allegations set forth below.

II. The Parties

2. The Commission is an independent
Federal regulatory agency responsible
for the enforcement of the Consumer

Product Safety Act, 15 U.S.C. 2051—
2084.

3. West Bend is a limited liability
corporation organized and existing
under the laws of the State of Delaware
with its principal corporate offices
located at 2845 Wingate Street, West
Bend, WI 53095. West Bend is a
subsidiary of Focus Products Group,
LLC of Vernon Hills, IL. West Bend is
a manufacturer and internet retailer of
small electrical appliances.

III. Allegations of the Staff

4. Between August 2004 and February
2005, West Bend manufactured and sold
nationwide approximately 14,322 10-
Cut Automatic Coffeemakers, Item
56870 and Replacement Carafes, Item
No. 5815.

5. The 10-Cup Automatic
Coffeemakers and the Replacement
Carafes are “‘consumer products” and
West Bend is a ““‘manufacturer” and
“retailer” of “consumer products,”
which are “distributed in commerce” as
those terms are defined in sections
3(a)(1), (4), (6), (11), and (12) of the
CPSA, 15 U.S.C. 2052(a)(1), (4), (6), (11),
and (12).

6. The 10-Cup Automatic
Coffeemaker, Item No. 56870 is a
programmable automatic coffeemaker
with a glass carafe that has a plastic
black handle. The 10-Cup Replacement
Carafe, Item No. 5815 was distributed as
a replacement carafe for the 10-Cup
Automatic Coffeemaker, Item No. 56870.
The carafe’s handle can unexpectedly
loosen or break, resulting in the carafe
falling. If this should occur, consumers
may sustain burn injuries from hot
coffee or lacerations from broken glass.

7. In October and November 2004,
West Bend received several reports from
consumers alleging failures of carafe
handles. On or about November 30,
2004, West Bend’s Product Safety
Committee (“‘safety committee’’) met
and decided to monitor the carafe
failures and to have consumers return
the broken handles for further
evaluation.

8. In December 2004, West Bend
acquired a couple of samples of broken
handles for evaluation. A brief
evaluation of these handles revealed a
problem with the plastic material and/
or the processing. West Bend asked the
foreign manufacturer to investigate the
breakage problem and to make the
necessary corrections.

9. On or about February 2, 2005, the
foreign manufacturer advised West
Bend that the materials used in the
handles was “not so good.” At that time,
West Bend retained an outside plastics
expert who found that the material used
in the broken handle did not meet West
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Bend’s specifications. West Bend placed
all inventory on hold, but did not report
the problem to the Commission.

10. Beginning in April 2005, West
Bend audited each container of carafes
to determine whether the handles were
made in accordance with West Bend’s
specifications. On or about April 8,
2005, West Bend received a call from a
consumer who spilled coffee on his legs
and feet when the carafe’s handle broke.
West Bend sent the consumer a
replacement carafe, but still did not
report to the Commission.

11. West Bend resumed shipments of
the 10-Cup Automatic Coffeemaker,
Item No. 56870 or on about April 11,
2005. On May 31, 2005, West Bend
received a report from a consumer who
allegedly sustained minor burns and
cuts when the carafe handle fell off the
carafe. West Bend still did not report.

12. West Bend reported to the
Commission on or about July 15, 2005.
At the time of its report, West Bend had
received at least 169 reports of handle
breakage and at least two (2) reports of
minor burns and/or cuts as a result of
the handle breakage.

13. As indicated in paragraphs 4
through 13 above, by February 2005,
West Bend obtained information which
reasonably supported the conclusion
that the 10-Cup Automatic Coffeemaker,
Item 56870 and its Replacement Carafe,
Item 5815 contained a defect which
could create a substantial product
hazard, but failed to report such
information in a timely manner as
required by section 15(b)(2) of the
CPSA, 15 U.S.C. 2064(b)(2).

14. By failing to furnish information
as required by section 15(b) of the
CPSA, 15 U.S.C. 2064(b), West Bend
violated section 19(a)(4) of the CPSA, 15
U.S.C. 2068(a)(4).

15. West Bend committed this failure
to timely report to the Commission
“knowingly” as the term “knowingly” is
defined in section 20(d) of the CPSA, 15
U.S.C. 2069(d), subjecting West Bend to
civil penalties under section 20 of the
CPSA, 15 U.S.C. 2069.

IV. West Bend’s Response

16. West Bend denies the staff’s
allegations that it violated the CPSA as
set forth in paragraphs 4 through 15
above.

17. West Bend specifically contests
and denies that the timing of its
voluntary report to the CPSC was
“knowingly” in violation of the CPSA’s
reporting requirements. West Bend is a
recently formed small business that had
no prior experience dealing with the
U.S. Consumer Product Safety
Commission when the issues with the
carafe arose. West Bend was aware of

the CPSA and its reporting regulations.
Acting in good faith to interpret and
understand those regulations, West
Bend did not believe that the issues
with the carafe handles presented either
a substantial product hazard or an
unreasonable risk of serious injury or
death, as those terms are used in the
CPSA and its implementing regulations.

18. By agreeing to this settlement,
West Bend does not admit to any of the
staff’s allegations set forth in the
settlement document.

V. Agreement of the Parties

19. The Consumer Product Safety
Commission has jurisdiction over this
matter and over West Bend under the
Consumer Product Safety Act, 15 U.S.C.
2051-2084.

20. The parties enter into this
Settlement Agreement for settlement
purposes only. The Settlement
Agreement does not constitute an
admission by West Bend or a
determination by the Commission that
West Bend violated the CPSA’s
reporting requirements.

21. In settlement of the staff’s
allegations, West Bend agrees to pay a
civil penalty in the amount of $100,000
within twenty (20) calendar days of
receiving service of the Final Order of
the Commission accepting this
Settlement Agreement. This payment
shall be made by check payable to the
order of the United States Treasury.

22. Upon provisional acceptance of
this Agreement by the Commission, this
Agreement shall be placed on the public
record and shall be published in the
Federal Register in accordance with the
procedures set forth in 16 CFR
1118.20(e). If the Commission does not
receive any written objections within 15
days, the Agreement will be deemed
finally accepted on the 16th day after
the date it is published in the Federal
Register.

23. Upon final acceptance of the
Agreement by the Commission and
issuance of the Final Order, West Bend
knowingly, voluntarily, and completely
waives any rights it may have in this
matter (1) to an administrative or
judicial hearing, (2) to judicial review or
other challenge or contest of the validity
of the Commission’s actions, (3) to a
determination by the Commission as to
whether West Bend failed to comply
with the CPSA and the underlying
regulations, (4) to a statement of
findings of fact or conclusions of law,
and (5) to any claims under the Equal
Access to Justice Act.

24. The Commission may publicize
the terms of the Settlement Agreement
and Order.

25. This Settlement Agreement and
Order shall apply to, and be binding
upon West Bend and each of its
successors and assigns.

26. The Commission’s Order in this
matter is issued under the provisions of
the CPSA, 15 U.S.C. 2051-2084, and a
violation of this Order may subject West
Bend to appropriate legal action.

27. This Settlement Agreement may
be used in interpreting the Order.
Agreements, understandings,
representations, or interpretations apart
from those contained in this Settlement
Agreement and Order may not be used
to vary or contradict its terms.

28. This Settlement Agreement shall
not be waived, changed, amended,
modified, or otherwise altered without
written agreement thereto executed by
the party against whom such waiver,
change, amendment, modification, or
alteration is sought to be enforced, and
the approval of the Commission.

29. If, after the effective date hereof,
any provision of this Settlement
Agreement and Order is held to be
illegal, invalid, or unenforceable under
present or future laws effective during
the terms of the Settlement Agreement
and Order, such provisions shall be
fully severable. The rest of the
Settlement Agreement and Order shall
remain in full effect, unless the
Commission and West Bend determine
that severing the provision materially
changes the purpo